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IN }R PETITION OF ANTON J. VesuLy ) 
THE INSOLVENT DEBTORS ACT 





APPEAL FRGM COUNTY 
COURT, COOK COUNTY, 


po Be se Appellant. \2 EG J LA, 6 5 rd 


Mi, PRESIDING JUSTICR SCABLAN DELIVERED THE OPINION OF THE COURT. 





Anton Js Vesely filed a petition for release under the _ 
Insolvent Debtors act, and from an order entered discharging the 
petitioner from the eustody of the sheriff of Sock county, Fred iH. 
Weyer, respondent, has appealed. The petitioner, Vesely, has 
filed neither an appearance nor a brief in thie court. 

Upon usar ing of the petition, the reapondent, Meyer, 
introdueed in evidenee the amendec deelarstion, verdict of the 
jury ané judgment of the court in the ence of Preé H. Meyer ve 
Anton J. Vesely, im the Superior court of Cook county. The amended 
declaration consists of two counts. Count one alleges that “on 
July 16, 1928, the defendant Anton Vesely with force and arma, ete. 
im the County eforesaid, assaulted the plaintiff, end with great 
force and violence dreve a certain automobile whieh was then and 
there being driven, operated end was undsr the control of the said 
defendant, upon a public highway, within the Corporate limits of 
the village of Maywood, at a speed whieh wen not rensonable and 
preper having regard to the traffic and use of the highway and at 
a speed exceeding fifteen milee per hour, which was then and there 
an unlawful act and im the doing of which, the said defendant drove 
his aforesaid automobile upon the plaintiff and thereby violently 
knocked the plaintif’ down from his automobile, whieh he waa then 
and there operating, upon the ground, whereby the plaintiff was then 
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and there greatly hurt, bruised and wounded,” ete, The second 
count alleges that on July 16, 1925, “the defendant Anton Vesely, 
with force ami arms, ete. in the County sforesnid, aneaulted the 
plaintiff and with great force and violence drove a certain automobile 
which wan then and there being driven, epersted and wan under the 
control of the ssid defendent and «as driven by him in « westerly 
direction on Medison Street, which is a public highway in the village 
of Maywood, to and against the automobile of the plaintiff, which was 
being driven by the said plaintiff in a southerly direction on 15th 
avenue, also being a public highway in the village of Maywood, County 
and State aforesaid, and that the said defendant failed to give the 
said plaintiff the right of way ot the said intersection, which was 
then and there an unlawful act, ané in the doing of which, the said 
defendant drove said automohile upon the plaintiff and his sutomobile, 
and thereby violently knocked the plaintiff down upon the ground; 
whereby the plaintiff wae then and there greetly hurt, vruised and 
wounded.” The declaration concludes a9 follows: "And other wrongs 
the defendant to the plaintiff then and there did, to the great damage 
of the plaintiff, and against the pence of the people of this “tate: 
Wherefore the plaintiff says thet he is injured, and has sustained 
damage to the amount of Five thousand doliarsa (£5,090,00), and 
therefore he vrings his suit, ete.” Te these counts the defendent 
filec a plea of mot guilty. “here was 4 trial before the court, 
with a jury, and a verdict returned finding the defendant guilty 
end secessing the plaintiff's damages at the sum of 71,000. The 
¢efendant prayed am appeal but never perfected ite 4A epping was 
ieeued and the defendant taken inte custedy by the sheriff, and he 
thereupon filed in the County court the petition in question. 

Count one, in substance, cherges that the defendant 
(petitioner) committed an essault with an automobile upon the 


Plaintiff, Pred #. Meyer (respondent), and that this ascault was 
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Committed while the defendent was in the coumission of another 
Wilewful set. Count two makee o like charge. The declaration, 

in ferm, ia euch se is used im an action of treapaes for an 

seenult, ete. The driver of an automobile may be guilty ef an 
acseult with a desdly weapon. (fice The People y. Benson, 321 Ill. 
#OG, G11.) It was held im Fetz v. the People, 239 Tlie 260, 251+ 

3, that where a count cherges thet the defendant with ferce and 

arms eecaulted the plaintiff ami with great foree and violence 

drove hie automobile te and sgainst her, agaimet the pesee of the 
People of the State ef Illinois, euch « charge implies msnlice. It 
Rhee been frequertiy held thet in am xction of trespass for an assault 
emé bettery, welice is the gist of the sctiom, amd «= defendant, where 
e juégrent how been rencered agaimet hit in such an action, sud he 

is held in custedy under e espiee sd sntisfaciendwe, is not entitled 
te a discharge from imprisomment under the ineolvent Yebtors act+ 

(Ig re Murphy, 109 Tl. 31) Ip re Mulling 138 112. 5525 Ihe People 
Yo Vahker, 286 Ill. 541, 543+ ee alse Im the Matter of Joun Bobzin, 
220 Ille Apps 470, an@ caves cited therein.) It would fellow, of 


course, from the above rule, tht aslice would be the gist of an 
actien where the charge wee an aceault of « more sericus nature 
than assenkt and batterye 

The County court erred in ordering the petitioner, Veoely, 
releneed from custody, and the judgment of thot court is reversed 
amd the esuse is remanded with directions thet the petitioner, Vesely, 
be returned to the custody of the sheriffs 

REVERSED AND REMAWOLD VYITH DIRECT Iows. 

Gridley and Kerner, JJe, concur. 


ahr. 


fw to? naeqeets te golden ne mW Seam af as oan ah are? at 
oifl I88 smogue® oy efgoe’ sf? 903) .»megeew Thoms a alw dtucaee 
“£88 4088 off OSS solgoet af! .v ated at Blad exw #7 (4 6f8 4008 
dein goto? Silky dmaheste ode fod? angiate Isu09 « sisae Pads 4S 
gonsloly saa sett 40013 iin one Vidembe’y a7 desivansa amte 
ks peanane del damage ted domtago wun af elidemetuy aid eyoth 
Mh qeobien netigat watade « doug gnigni lit Yo stags sat Yo eigoss 
sense a9 701 naoqeoxd tp molten go mt godt bied yLigenpett seed aga 
oxgay gtnabaeteb « fim .moldon afd to tate ore at aoblos gyxedted Sma 
od bas , colton ae dome af aid Jamtena borshawt mood wool toeaphuh « 
_ bedddtne tom al say dustonteliog bs satqgs © tehmy ydotawe mi bled ¢t 
r#sg excdde% geovionsi edi tebaw gmommpsiiged mont said a i | 
Shgaet net 4868 ofS BLL ALE L00 SOL «ye 
aslegel méoh 20 xottell ult sl onia 998 (#608 gfe KET BAS g. 
. 36 qwoltey binow 3t (qeionpds oedto eeceo Bae 4 OTe ae gut ose 
ae 20 tad edd od Dlwow sallow tasty okwy vrods adf mo soRTu—e 
States excites orem 9 to tinsese me, gaw omresto ome ade wel sow 
‘ erated bas times rind 
wa, ex9nol 21394 odd gatxvore wt bores, sxuoe Neawed oat a aad 
Doateve® ah gusee todd To a mesung test ade bam vybodane net veenaten 
atLoaoY «cemolsiteg edd snd? emelioorth Astw bobaemer ai eauns oat va 
eYRfrade one Yo ybes emo wt oe homed: 24 

saNOL DzaIG WELW a LACM AMER MA HRARVRS 
_atwomae «6 8b qcpmcel yaa woos 








wi, 








34596 





Appellee, 
PEAL FROK SUPERIGCN 
samen COOK COUNTY. | 
‘ 
Appellant. 261 TA. 637° 


Mie PRESIDING JUSTICES SCANLAN DELIVERED THE GPINION OF THE court. 


Inger Andersen succ Jaco’ Klein in an action in ene. 
There was « trial before the court, with a jury, an¢ a verdict 
returned finding defendant cuilty and assessing plaintiff's 
demages im the cum of $8,000. Judgment was entered on the ver- 
dict and defendant has appealed. The suit wae originelly commenced 
against Jacob Kleim and Lillian Klein, but at the close of all the 
evidence plaintiff diemiseed az te Liliian Kleine 

Plaintiff eued to recover damages for personal injuries 
sustained by reason of her falling through a glass skylight on the 
reof of a one-story building known 25 No. 4546 Cottage Grove avenue, 
Chiesgoe  Defendomt was engaged in the plumbing and heating supply 
business, with offices at 4548 Cottage Grove avenue. This was « 
two-story building on the west side of the atreet ond was owned by 
Gefendant. Me ueed the ground floor for his business and on the 
second floor there were « front and a rear apartment, separated 
by a porch about tecnty fect across. Directly te the north of 
this building vase a on¢-story building, which was used by defendent 
as & storeroom for supplies. Thie building was kmown as No. 4546 
Cottage Grove avenue. The roof of thie building wes covered with 
tar paper and sand and was about 150 feet in length. Toward the 
rear of this roof wae a skylight, between three and one-half and 
four feet square, whieh wae elevated above the level of the roof 
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between four and seven inches. Two or three wires used ss clothes- 
lines were stretched from the poreh between the two apartments on the 
aecond fleer of No. 4548 ecross the rocfs of Noa. 4548 anc 4546 and 
te the acuth side of the building ismediately to the morth of Boe 4546. 
One ef these wires or clotheslines passed “within «& foot or so" of 
the skylight. In December, 1925, defendant leased the front second 
floor apartment at No. 4548 to plaintiff under an oral lease. Flain- — 
tiff teatifiece that at the time she remtec the apartment defendant 
teld her that there wos no laundry in the dDasement and that the tenants 
washed their clothes in the kitehen, and that defendant pointed to 
the wires or clotheslines that stretched coreess the reofs of the two 
buildings en¢ told her that the other tenants used these wires and 
that she might hang her washing on them, as the property (Ne. 4546) 
belonged to hime Plaintiff testifice that between six and seven 
o'clock we me, “ptember 15, 1926, she was hanging her wash on the 
line; that just before the s¢cidemt happensd she was about « feat or 
eo from the skylight with her boek to it amd she wee hanging the 
Clothes; thet her feot sank into the reof and she fell beckward, 
overtalanced, and fell through the ckylight and sustainec the injuries 
fer which she eued. Mo ome save plaintiff teetified ae te the 
manner of the sccident. 

Defendent alleges and argues a number of pointe in support 
of his centention thet the order showlé be reversed and the cause re- 
mended, in the view that se have taken of this appeal we deem it 
necessary to notice one only. Defendant contemés that the great 
weight of the evicence shows that plaintiff wae guilty of contributory 
megligence that ¢ireetly contributed to the injuries in «question. 
efter a careful and painetaking examinstion ef the evidence bearing 
upon this contention we have reached the conclusion that it is a 
meritorious one. The fifth count of the declorntion alleged that 


the skylight “was covered with tar paper and was thereby hidden so 
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as not te be perceptible as a skylight, and plaintiff had no 
knowledge that there was or ever had beem a skylight,” and it was 
the theory of fact of plaintiff thai the skylight #as cevered with 
tar paper and thereby hidcen, but she faile¢ to preve that the eky- 
light was covered with tar paper. ‘he testified that there was tar 
paper ané sand on the rocf bul thet she could not say whether the 
skylight “was covered with tar paper or dirt," that she "never 
examined it;* that she did not know that the skylight was covered 
with anything; thet she never sew any glass in it "veenuse it is 
black.” Urea. Thompson, a witness for plaintiff, textified that 
"there was glass scress the skylight." Kennedy, alse a witness for 
Plaintiff, testified thet the roof was “a tar paper roof" and that 
there was « skylight on the roof that “was built up about six inches 
above the level of the roof,” but that he never examined the skylight 
to determine if it was covered. The evidence shows very clearly 
that the skylight wae made of “fire-resisting glass, wire class," 

amé that it wae not covered with tar paper. It was built to furnish 
light te the store space below it. The theory of fact of plaintir¢ 
wae that there wae ne fenee or cuerd arcund the skylight, but after 
‘examining all the evidence decring upon that egubject we are satisfied 
that there was a fenee around the skylight, between eighteen and 
twenty-four inches high, which was set upon poate. 4 lieutenant in 
the Chiexgo Fire Department, who, vith his company, was enllec to the 
piace in question iuwmediately after the accident sceurrec, testified 
that the skylicht wes made of clase and thet there was a fenee sround 
it, and that im order te look dewn through the ekylight to wee plain- 
tiff he had to “stoop doen and look over" the fenoe. He algo teati- 
fied that there were two or three pan¢s of glaca broken in the sky- 
light. Plaintiff teetified thet she did not know whether she broke 
any glass when she fell sthreugh the skylight. However, her principal 
witness, Mrs. Thompson, testified thst there was glass across the 
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skylight ané thet after the secident “the glass was vrokens" 
"there was just glass setting erecund one side, ome end, and there 
was a big open qpase where Ure. Anderson went through.” Flaintiff 
testified thet for about nine or ten months before the accident she 
humg out her washing about once or twice ao week on the lines in 
question an¢ thet just before the accident she was standing about 
& foot or eo from the skylight, with her back to it, and wae hance 
ing the clothes; that "my foot semk into the roof amd I fell backe 
wards - overbalanced.” "{. What ¢o you mean, ‘It sank in the 
roof’? aA. The tar paper or bosrd or whatever it was - { 

went into it ang | over-Balameed. {+ “here did you fali? Ae I 
fell through the skylight.°* 

Pinintiffts eave, na aileged im the declaration, preceeded 
upon the theory thet defendant wae the owner of the premises in 
question and that he permitted the reof surrounding the skylight 
te become and remcin im « damgerous and dilapidated condition, and 
that he had knowledge of such condition, or by the exercise of 
reasonable diligence coulé have had knowledge of it, and that plain- 
tiff, while in the exercise of duce care, by reason of the defective 
roof, tripped ané fell upom and against eseaid skylight. Plaintiff 
undertook to preve thet at the time of the accident defendant owned 
the property at No. 4546, but the evicence clenrly shows that he 
4id note As we understand the theory of facet of plaintiff, her 
"foot sank into the roof* and she “fell backward, everbalanced * * * 
through the ekylight.* /?lmintiff testified that befere the saccident 
she never noticed enything wrong with the roofs “there was nothing 
wrong with the reef ae far ne I mmows I didn't see anything wrong." 
The witness Kennedy testified that he did mot know what the condition 
ef the reof was prior to the accident. UMre. Thompson testified as 


follows: “Mrs Lawrence (attorney for defendant): (. ‘hat wos the 
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eon¢ition of the roof, do you mow? As It looked uil right. 
Mr. Baird (attorney fer plaintiff): Then? Mre Lawrence: Before 
the secident. Ae Yese G+ Looked all right? A. It looked 
ell right. That's all know." The greet weight of the evicenee 
proves that the rocf wae in good condition »t the time of the 
accident. 

| The condition of the roof and skylight wen open and 
obvious to plaintiff and she was therouchly familiar with the 
place in question. The grest preponderance of the evidence 
supports the theory of defendant that pleintif?, while etanding 
with her beck te the ekylicht and preseceupied in hanging out her 
washing, forget her clese position to the skylight and stepped 
backward, and thet in so doing she struck agsinet the fence 
surrounding the skylight, overbalaneced, and fell through the 
akylight. . 

The judgment of the Superior court of Cook Geunty is 


reversed and the enuse is remanded. 
EEY7RStD AND REMANDED, 


Gridley and Kerner, JJ.» coneure 
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RICHARD Jo LAPFEY, 
Appellee, 
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MR, PRESIDING JUSTICE SCANLAN PELIVERED THE OPIWION OF THE COURT, 


Ve 
CITY OF CHICAGO, 


a Municipal Corporation, 
Appellant. 


Richard J. Laffey, plaintiff, sued the City of Chicago, 
& municipal corporstion, in an action in case. There was a 
trial before the court, with a jury, and a verdict returned finding 
éefendant guilty and asseseing plaintiff's damages at the sum of 
$3,500, Judgment was entered on the verdict and defendant hae 
appealed. 

Plaintiff sued to reeover damages for personal injuries 
and property damage sustained by him in an accident that o¢curred 
May 18, 1928, on Morgan atreet, between 74th and 75th atreets, near 
an overhead railroad viaduct. The accident wae eaused by a large 
hole in the street near the viaduct, which caused the truck plaintiff 
was ¢Griving to be thrown againet one of the pillare of the viaduct. 
Plaintiff was hurled from his seat on the truck againet a pillar of 
the visduct, and the truek was practically demolished and he wan 
seriously injured. The street near the loous in quo wae poorly 
lighted and the accident coourred at night when it was quite dark. 
The defect in the street had continued for a lomg time. 

Lefendant contends tant “the declaration and ench and 
every count thereof, is ineufficient to support the judgment 4° 
that “the firet count of the declaration faile to state a cause of 7 
action,” and “the second count is based on property damage only, 
end is insufficient to sustain an award for personal injuries 
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suffered by the plaintiff.* Defendant argues that count one of 
the declaration is fatally defective, Fiaintiff contends that 
count one states cause of action but defectively and is therefore 
good after verdict. It is « aufficient answer to defendant's con- 
tention te state thet if it be conceded thot the first count is 
ineufficient to support a recovery, the sccond count states a good 
omuse of action and is sufficient to support the verdiet and judgment. 
The contention of defendent that the second count is based on 
property damage only is without the slightest merit. The pleader, 
in drafting that count, adopted peragrephe ome, twe and four ef the 
firet count as persgraphe one, twe and four of the second count. The 
fourth paragraph of count one alleges thot plaintiff “beesme sick, 
pore, lame and diserdered and diverse bones of his bedy were broken 
and injure¢ and he suetained various contusions, bruiees, and 
lecerations about his head, arma, body and limbs and divers of his 
muscles, tendons and sinews beceme wrenched an¢ bruised and he suffer- 
ed a severe and permanent shock to his nerveus system and suffered 
great pain and anguish and will in the future thus suffers; that he 
guatained contusions and lacerations of the senlp, completely 
severing certain mnervee of his head, leaving irreguisr deep and 
permanent scor on hie face and foreheads dislocation and fracture 
and fracture of the shoulder bone, certain of his riba were fractured 
ana broken, ligaments of the ankle were torn leaving the ankle 
permanently disabled and e«rtain of the vertebrae of his spinal 
eolumm were fractureds * *° 

Defendent next contends thet “the court erred in overruling 
the motion of the defendant, made at the clove of «11 the evidence, 
to instruct the jury to find the defendant not guilty," for the 
reason that the “plaimtiff failed so prove the contents of the 
statutory notice set forth in the declaration.” Defendant is not 


in m position to raise this contention for the reason that during 
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the trial it stipulatee and agreed “that the usual statutory notice 
wae served on the City ef Chicago.” Swen if this stipulation had 
mot been made there would be no merit im the point it now makes. 
The notice, ac pleaded in the declaration, stated “that the physician 
attending enid Richard J. Laffey is Doctor C. K. Barnes of 7849 South 
Ragleseton ‘venue and that seid Riehard J. Laffey was taken to the 
fuburn Park Hospital situated at 78th an¢d 5. Eggleston Avenue.” The 
testimony showed that Dr. Barnes was the attending surgeom at the 
Sweurn Park hospital, locatec at 73th etreet and South Sggleston 
avenue, and that plsintiff wae taken there iumediately after the 
accident and remaimed there for some time, during which period he 
wae attended by Dr. Barnes. The proof further showed that the resid- 
enee of the doetor was 7838 Stewart avenue, and defendant argues that 
"4t metteres not whether the city was or wae not misled by the state- 
mente contained in the notice," as it appears from the record that 
plaintiff faileé te prove a material allegation of his declaration, 
towit, "that the statutory motice set forth im the declaration set 
forth the correct address of hie attending physician.” Pare 7, nee. 
2, che 70 Ganii1' g/hev. State, provides: “Amy person whe is about to 
bring any action or euit at lew * * * againet any incorporated city 
* * * for demages on account of ony personal injury shall ** * file 
im the office of the city attorney * * * a statement in writing * * * 
giving the name cf the pereon to whom such couse of section has accrued, 
the name and regigence of person injured, the date and about the hour 
of the accident, the pluce or leeation where euch accident occurred, 
and the name and address of the attending physician (if any).” (Italies 
eure.) The statute does not require that the residence of the attending | 
physician ve given, and the proof showed the addreas of the physician 
as atated in the netice that is pleaded im the declarations 

The third and last contention of defendant is that the 
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eourt erred im giving, at the instance of plaintiff, the following 
instruetion: “4. The Gourt instructs the jury thet if from a 
preponderance of the evidence, under the instructions of the court, 
you find for the plaintiff; in such event, in determining the amount 
of damages the plaintiff is entitled to recover in this ense, if 

any, the jury have a right te, and they should teke into consideration 
all the evidence perteining to pleintiff's physics] injuries, the 
nature an¢ extent of plaintiff's physical injuries, which are the 
proximate result of the accident, if any, se far sas the same are shown 
by the evidences hie suffering, if any, resulting from such physical 
injuries, and such future suffering and lose of health, if any, as 
the jury may believe from the evidence before them in this cave he 

has sustained, or will sustain by reagen of such injuries; and may 
fing for him auch eum as in the judgment of the court, will be a fair 
compenestion for the injuries he has eustaimed or wild sustain, if 
any, #0 far 2a euch domages are elaimeé ané alleged im the deceleration 
or some count thereof, and preven by a preponderance of the evidence." 
(Italics ours.) Defendont argues that the inatruction is erroneous 
for the reason thet it ie for the jury, anc not the court, to determine 
the amount of compensntion th. t shall be awarded to the plaintiff. 
Defendant admits that other given instvuctions steatec correct rulee of 
law reloting te the question of damagec. The inatruction does not 
dixvect a verdict, and while there is manifestly « typographical error 
in the use of the word “court” inetesd of “Jjury," the jury could not 
have been misled by thie error, eupecially in view of the fact that 
other instructions correctly informed them ag to the lew bearing on the 
susject in question. However, the instamt contention is without the 
slightest werit for the reason that ‘his imetruction relates solely te 


the question of damages and defendant does not contend that the 
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Camages oré exeensive., Coneicering the seriousness of the 
injuries sustained by plaintiff the verdiiet of $3,500 fa a 


moderate one. 
That the plaintiff hed = meritorious eause of oction 


against defendant is not disputed, Defendant has head a fair 
trial, ang the judgment of the Superior court ef Cook county 


should be and it is affirmed. 
APVIRMED. 


Gridley and Kermer, JJ+, concure 
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Geawe THUPK YNSTRMa RaTLeay 
COMPANY, @ eorporation, 


fam = | OT TA BQ! 


Mig PRESIDING JUSTICN SCANLAN DELIViEMRY THR OPINION OF THE COURT. 


Coun?, Cook COUNTY. 


James Gs Yard, plmintiff, euce Grand Trusk “estern Railway 
Company, & corporation, im an setion im case. There was a trial 
before the court, with a jury, and a verdict returned finding the 
éefendent guilty and esseraing the plaintiff's demages at $5,006. 
Judguent was entered on the verdict and the defendant har appealed. 

‘ March 15, 1929, the plaintiff had deen im the employ 
of the defendant ag a brakeman for four daya. %n that date, he 
was working as an extra brakeman on the night shift, om an east 
vound freight train whieh left Chicago about 9430 pe me, rch 13, 
1929. At about 12105 as me,» Barch 14, 1929, tue engine of the train 
yam into a “derail” at Stilwell, Imédana, ond turned ever. The 
Plaintiff claima that he “wae otanding up im the engine leoking fer 
gignalea® and thet as seon as he saw the red Light the «ngine hed 
alrenéy hit the derail and “was practieslly turning over” and that 
he jumped and sustained the injuries fer «hich he sued. The defend- 
emt has assigned ané argued a number of points in eapport of ite 
tomtention that the juégment should be reversed and remanded. In 
the view thet we hawe taken of thie appeal it is neeeseery to con- 
sider omly one, The defendant contends thet the overwhelming weight 
of the evidence proves thet the plaintiff did not euatain the 
alleged injuries in the secidemt im question. After a very enreful 
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eonsiderstion of the evidence we are satisfied that this contention 
is a meritorious one. Indeed, az we read the evidence bearing upon 
the inetant contention, it isa diffiewlt for us te understand the 
verdiot of the jury, and still more difficult te understand the 
aetion of the trinl court im sustsining 1t. However, aw the ense 
may be trieé agsin, we refrain from analyzing ond commenting upon 
the many facts and circumstances that bear upen the instant con- 
tention. 

The judgment of the Superior «curt of Ceck County is 
reversed and the enuse is remended for « new trinie 

REVERSED AND REMANDED» 


Gridley and Kerner, JJe, coneure 
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° APE FROM MUNICIPAL @0URT 
v OF CHICAGC. 
PAUL S. BERGAMINI 
+: ee 2€11.A. 638’ 


MRs PRESIDING JUSTICE SGAMLAN DALIVERED THE OPINION OF THE COURT. 


Stanley J. Lagoa, plaintiff, sued Paul S+ Bergamini, 
defendant, im an action im contract. The case wae tried before 
the court, with a jury, and there was a verdict returmec finding 
the issues ecainst defendant and assessing plaintiff's ¢gamages at 
the sum of £455.68. Judgment vas entered on the verdict and 
éefendant has appealed. 

Plaintiff sued te recover for work, labor and material 
furnished by him to defendant. j Counsel for defendsmt has seen 
fit to refer to a number of well known principles of law that have 
mo application to any alleged errors that have been calied to our 
attention. Te illustrate: Defendant, in his brief, alleges that 
repeated statements of plaintiff's counsel in argument were se 
prejudicial as te require a reversal of the judgment, in view of 
the trial court's failure te eu tain objectioms to them, but neither 
the argument of counsel for plaintiff mor defenéant is contained in 
the bill ef exeeptions. J)efendant alleges, in his brief, that the 
ease should be reverseé because of misconduct of plaintiff's counsel, 
but he fails to point out, in his argument, the alleged mincondéuct. 

Defendant contends that the trial court erred im permitting 
the counsel for plaintiff to ack leading questions of plaintiff upon 
direct examination. Our attention hes not beem cnlled to the partic- 


Wlar questions of which cefendant complains. From a reeding of the 
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testimony of plaintiff, however, we find thet om several occasions 
leading questions were permitted. It appears that plaintiff, 
shortly before the time he testified, had suffered a paralytic 
strokes that his memory was bad and that it wes difficult for him 
to talk. ‘The court stated that he allowed the leading questions 
beenuce of the conditicn of plaintiff. in fact, plaintiff's 
condition was such that his counsel finally asked te be allowed te 
withdrew the eitness. The allowance of leading questions, enlling 
the attention of the witness to the subjcet matter with reference 
te which his testimony is desired, rests lergely in the discretion 
of the trial court and will met cali for a reversal in the absence 
of a clear abuse of diseretion. (eCann ye The People, 226 Ill. 562.) 
There is no merit in the instent contention. Neither is there the 
slightest merit in the contention of defendant that the trial court 
asked plaintiff certain leeding queetions and thereby prejudiced 
the defense. 

Defendant next contends that the verdict was not only 
Clearly against the great weight of the evidence but that plain- 
tiff failed to make out o prima facie case. fter a enreful 
exeminstion of the evidence we find no merit in this contention. 

Defendant next contends that the trial court erred in 
Limiting the time of the closing «rgument to the jury te fifteen 
minutes on each side and thereby unresconsbly abridged the con- 
atitutional right of defendant to have a defense by coumeel. From 
the record we asoertain the follewing: At the eonclusion of the 
evidence the court stated thet he would allow ench side fifteen 
minutes for closing argument, and thereupon the counsel for defendant 
stated: “I don't think I*11 cover it im fifteen minutes." Ho 
Ovjection was made to the time limit, and «hile the record shows that 
@ouneci for esch side addressed the jury, the arguments are not con- 


tained in the bill of exceptions. For aught that appears in this 
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record, counsel for defendant may have concluded his ergument in 
less than fifteen minutes. He certainly faileé to »ake any 
request fer further time. The present contention ie clearly 
an afterthought. 
There is no merit in this appeal and the judgment of 
the Municipal Court ef Chiesgo is affirmed. 
AFFIRMED» 


Gridley and Kerner, JJe, coneure 
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ANNA G. FLOOD and EEMST T. ) ; 
FLOOD, f 
Appellees, BAL PRON MUNICIPAL / 
Ve COUNT OF CHICAGO. 
JAMES HOULINAN, es eas eal 
Appellant. 261 I.A. G 38> 


Mi, PRESILING JUSTICN SCANLAN DOLIVENSD THE GPINION GF THE COURT. 


Anna Ge Floed and Smet fT. Fleed sued James Houlihan in 
the Municipal court of Chiesage in an action in contract. Plaintiffs 
brought the action to recover for rent for the month of May, 1930, 
$70, and attormey’s fees, 215. Judgment by confession for $85 
wae entered upon a wrétten lease between the parties. ‘Subsequently, 
upon motion of defendant, he was given leave to defend, the judgment 
to stand as security. ‘The case was tried by the court, without a 
jury, and there was a finding “that at the date of the rendition of 
the judgment by confession there wa» due from the defendant, te the 
Plaintiffe, the eum of $35," and a final jucgment was entered that 
the judgment entered againet defendant by confession stand confirmed. 
Defendant has appealed. 

Plaintiffs were the ovners of the epartment building, Ne. 
6525 Worth Francises avenue, Chicego, and on October 1, 1928, there 
was a written lease executed between them anc defendant by which the 
upper floor of the building wae demised to the latter for r evidential 
purposes for a term of two yeora, at a monthly rental of $70. Defend- 
ant appears to have paid his rent regularly for a peried ef nineteen 
months and to have made no complaints until becember, 1929. He con- 
timued to occupy the premises until May, 1930, but after December 
Plaintiffs were compelled to enforce the collcetion of the rent by 


of 
L 





Oe er ee Te ee 
Pe eae, A y “hae Deas ais Ba aS 


be Uaieinisindhd, J tasetallca Ath ted yong gl r 4 AMitA 
| “ rae nm 





. » * 
Hits TRY mE Ss 24s 4 








pe 
eo rae ee 


(«TAUOO HY WO WOIMIGO MF Genavitnd WArMADE con Tout OMTCI ARH at 
Tart ge AEBS SR Oy ig RY ity Piya eed SEO 


al gadifvel veme) boxe boost wn Seoul non boot eDanmA 
sttidntelt .seartmos mt aoives me at eusnlih ee: eae hotebeats ite 
200K Yn Yo sivom wl? vot taoT ter eevEsws of medion exit setguord 
GB$ 1Or molneo tno YS sarah +8LE »eool at yomnordo bar ,OT% 
eUltuempoedss ssetinag sett muewted senel meddoew a neque dowdas enw 
dsoumdat, od yhaetod of ovael aeviy aaw od ,émabasted to mpbvem meq 
@ twoddiw .iumoo odd yd bobed? anew peso oT oydirwene ae Saede of 
Yo mokitonet eof? to ofed od Oa aattd* yathel? « eaw eueds tue yyuwl 
edd of <taabasted ai? mort exh caw eed? molapetape yo trempon, ode 
fads Seredne eow teomyout Lantt « bas “)08 To mie ams settitaialg 
domi Ynuo Miete nofssetaov ys Mmakueled semtege bored smomydirt ost? 
shelaeqes sacl dae bao ted 
20% gusibiind tneomdvage v2 te eienwe aff ete ett soled? 

ested? , BOUL ,1 redoteO co bas ,ogeott> ,ounere geelonert Mero 869 
edd doidw vi smehbactod oma weds avowsed bodwoaxe sevel aodaiuw 2 anv 
Laisaebiae « sot tesdal ocd of Ovoelasd cow gutotind ens Te woelt teqqu 
-hretee .OTS to Leseet yldemom a tn gateny ows BO axed 2 1G wepogtag 
neegenin to betxeg a wt Yltetugot Soot ali bieg oven? ©2 atesgge One 
-e0 OH .C0@L ,rodmeoet Liem edaiaiques of vham eval OF bon edimom 
se@mooel selte gud «bel .ywl Litnw eonltmorg wfd yQuooe ef heal? 
UW sasx afd Yo melsonlion edd cots lay of bellieqguos orew eit salalg 


=Ze 


confessions of judgment om the lease and garnishment proecedings. 
Defendant and his femily left the premises on May 1, 193%, and he 
Claims that he was constructively evicted by reason of obscenity 
and vulgerity on the part of plaintiffs and by various interferences 
end annoyances perpetrated upon him and the members of his family by 
Plaintiffs. The court heard the evidence bearing upon the question 
of the alleged conatructive eviction and found against defendant in 
thet regard. te are entirely in sccord with the court's finding. 
The evidence shows that plaintiffs desired to be at penee with defend- 
ant and that the intter wae a man of bad temper, who in his dealings 
with plaintiffs exhibited euch a ¢isregerd for common decency that 
we cnmmot eully the records of this court by stating the facts that 
have led us to this conclusion. A finding in favor of defendant 
would not have been justified under the proof. It is to be regretted 
that the time of thie court should be taken up in passing upon an 
appeal like the inatant one. 

The judgment of the Municipal court of Chienge will be 


affirmed. 
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BENZOLINE MOTOR FUEL ) 
& corporation, 
Appellee, 
Ve COURT, COOK COUNTY. 


CONSUMERS PETROLEUM COMPANY, 


@ corporetion, “gr ron > 63 g 
Appellant. ) 2 i? 1 I.A. 6 oD 
BR. PRESIDING JUSTICE SCABLAY PELIVERRD THE OPINION OF THE COURT. 


Benzoline Motor "uel Company, a corporstion, sued 
Ceneumers Petroleum Company, = corperation, in assumpsit. There 
was a trial before the court, #ith a jury, and a verdict returned 
finding the issues for plaintiff and asvessing ite damages at 
the sum of £1,700. Judgment was entered on the verdict and 
defendent hae appealed. 

Plaintiff's original éeelaration consists ef ome count, 
which alleges that on, towit, October 21, 1928, plaintiff entered 

—_ imto an oral agreement with éefendamt “regarding the lensing of 
eatibata tamk sterage space,” owned by defendant, and “that the 
defendant leased to the plaintiff eertain storage tenkes aggregating 
& capacity of 340,000 geallens of tank storage spnee, for the purpose 
of steraging benzeoline, » certain fuel manufeetured and ecld by 
the plaintiff,* and that as a part of the agreement defendant agreed 
that the storage tanks “containes steam coils which would held steam 
of sufficient preacure for the heating of the oil amc densoline, 
to be stored in said tanks ty the plaintiff," so that the bensoline 
or oil could be pumped from the eaic tamke when the weather was 
colds that after the cold weather had set in the bensoline froze in 
the tanks; that plaintiff attempted to foree stenm into the tanks 
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but the coils therein would not held etenmj that the bensoline was 
fresen during she monthe of Decomber, January, Februcry, Mareh and 
April; thet during that time plaintiff ceuld not withdraw any 
bensoline except omell quantities which remoimed liquid or melted, 

due to the Beat given by the atmosphere; that the market for benzeline 
érapped and by reason thereof plainiiff sustained damages in the sum 
ef $10,000. The count also alleges that it sas - part of the agree- 
ment that it, defendant, would supply the steam and heat for the 
janka, and that plointif’ would pay for the coal and fuel used by 
defendant "in heating the tanks onc the supplying of the steam,” and 
that plaintiff agreed to pay defendéont $480 2 month "Surimes the time 
it would occupy theese tanks.” after a jury had deem eworn to try 
the lesues, plaintiff, vy leave of court, filed an additional sount. 
This count alleges that "on the 2let day of Setober, As De 1927, it, 
the plaintiff, made and entered inte « eartain oral agreement with 
the defendant * * * for the leasing eof certain storage space in a 
Gertain 340,000 gallom storage tank, owned and controlied by the 
éefendant, for a good and valuable consideration; ond the plaintiff 
avere that the defendant leased te the plaintiff this sald 340,050 
Gallon etorage tank apace ot the monthly rental of feur hundred fifty 
@oliare ($466.06) per month; and then ond there the plaintiff avers 
thet « part of esid oral agreement made by the plaintiff and the 
éefendant for the lensing of seid tank storage space by the plaintiff 
the defendant agreed with the plainti/f that the storage tank so 
ieased by the plaintiff contained steam coils «hich would hext the 
tank and which would hold sufficient prescure of steam for the heating 
ef the benzol to be atored by the plaintiff to the proper temperature 
et which said benscl could be pumped from said tank during the months 
of Lecember, January, February and Mareh and during the period of cold 
weather; ond the plaintiff avers that the seid lease made by the plain- 
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tiff from the defendant of the storage tank above wae for the express 
purpose of storing benzol, a product which frose at a high temper- 
atures” that plaimtiff agreed to pay defendant the cost of the coal 
to be used by defendant te produce the steams that defendant under- 
took and agreed te losd and unload care and other equipment in the 
filling and emptying of the tank and to use ite pump in pumping the 
benzol in and outs that plaintiff took possession of the tank and 
filled the eame with bensol and paid all costs ané charges for hand- 
ling, filling snd pumping; that the product remained in the tenk until 
after the cold weather set in and plaintif’ then sought to remove 
éivers of the benzol and attempted to force steam inte the colle but 
thet ssid eoile would mot held steam and would not heat the fuel and 
benzel so stored therein, so that plaimtifr often attempted to foree 
steam into esic tank and coilw, and because of defendant's failure te 
supply good coile to heat the said tank, it, the plaintiff, could not 
for = long time remove the benzol se stored from the tank beenuse the 
benzol beenme and wae frosem and could not be heated to a flowage 
condition and that the benzol was frosen during the months of 
December, Jonuary, Pebruery, March and April, and that plaintiff 
eould mot withéraw or remove ony of the benzol except such small por- 
tions as remained liquid or melted by reneon of the hent of the 
atmosphere; and plaintiff further avers that when it could remove and 
did remove the benzel from the tank it was pumpec by defendant with 
pumps useé by it to pump fuel o11 from adjacent tanks, which greatly 
discolored, injured, dijuted and ruined the benzol, whereby the market 
value of the benzel drepped, to the damage of plaintiff in the aun of 
$10,000, ! 
Defendant alleges and strenuously argues e number of 
pointes im support of its contention that the judgment should be 
reversed amé the cause remanded. In the view that we have taken 


of thie sppenl we will notice two only. 
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Defendant contends thet there ia a material varianee 
between the declaration and the proof. Defendant eentends that 
upon the trial of the cause plaintiff's ease wes based entirely 
upon the ¢leaim set up in the additional count end thet there was 
@ material variance between the case alleged in that count and 
the caee made by the proof. That plaintiff's ease was tried 
entirely upon the additional count is clear. That count alleges 
that “on the 2let cay of October, 6. ls 1927, it, the pinintifr, 
mace and entered inte a certain oral agreement with the defendant.* 
Ho agreement mage at eny other time is allezed im the coumt. The 
evidence introduced by plaintiff showed two aeparate agreements, 
one made in October and one in November. Plaintiff contends that 
defendant has waived the alleged variance by not specifienlly raiging 
the question in apt time in the trial court. The record does not 
justify thie claim of waiver. ‘hen the witness Keaner, called by 
the plaintiff, testified te the «greement made in November, the 
following eccurreds "Xr. Bartel (attormey for defendent): Wow, if 
the Court please, I move thet that be stricken om the ground thet 
it ie mot in conformity with the deceleration. The declaration 
alleges that this teok place on the 2lst of October, 1927. The 
Ceurt: Overruled.” Plaintiff assumes that in the additional count 
it slleged the date of the agreement under « videlicet, amc it eon- 
tends thet, therefore, there is no merit in defendant's contentions 
but it is elesr that in that count pleimtiff did not allege the date 
of the agreement wader a videlieet. Plaintifr next contends that 
"po motion was made by the defendant at the clese of plaintiff's 
evidenee to strike this evidence from the record mor wou any such 
motion made at the close of all of the evidence, * * * and its 
failure to so preserve its record swounts to a waiver." The enses 


eited by pleimtiff de met eupport the imetant contention. Plaintiff 
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also contends that “the question of variance is soived, in that 
the defensant did not include thie preposition in its aecignment 
of error.” in wupport of this contention plaintiff cites Meney 
in, Beaks igmall & £ 186 Tlls App. 390. In that 
ease it appeared thet the question of variance was ant reised in 
the trial court and there was no sesicnment of errer that the 
court erred in the admission of evidence. in the inetant ence 





the question of variance was raiseé upon the trial and one of the 
eseignments of error ist "The Court erred in permitting immaterial, 
irrelevant ond incompetent testimony on behalf of defendent." This 
sosigument wae eufficient to cover the queption of the slieged var- 
jiance. ‘“e think that there are other sesignments of errer 
euffielently broad to cover thie question. 

Defendant contends thet “the verdict is cleerly and 
manifestly sgaimet the »eicht of the evidence." “After a careful 
exemination of the evidence we have resched the conclusion thet 
this contention iz a meriterious one. ‘19 the cane may be tried 
again we refrain from analyzing and comacnting upen the faets 
aud circumstances thet bear upon the instant contention. 

The judgment of the Superior eourt of Cook county is 


reversed and the cause is remanded, 
BEVERSED ABD WAMARDC « 


Oriéley and Kerner, JJ+, eoncure 


i >, ~~ a 





pee 


¢memmptane off ak molsiaogerg alts siphon fom $1> smaganted ods 
Kagel sette Wissbaly sodsmesnay oftf te sxegery Gi | “MOTTE IO 
gad? at s086 .qqs +f1l OBL ay08 A flampe inteaed oe 209 nmbiee 
at heater gon ase someltey Io aeldeeny odd sedt Setecqge $2 ano 
| 8990 dmegams ocd at ,Pomedtyy to meteekeds ode at hee, dcmMD 
ad 29 np dae Lets ot moqu testes saw sogadiay To soldasmp ot 
elabretanml goliilaxeg ot bexts same? odT* sek teres to etaammplens 
etdT *,smobmstet Ye ested oo yuomtiaes dustoqnouns, dae saneeouys 
~xoy doeiia sdf 29 moltanu, ei? r8veo 9 dustOLTine caw tasmmpbage 
_ BeTTS Io edmomegings weide one oped gotd dats? 9°. .oomak 
iyo al eee Re _ amohteouy | aise zOvee Wa: we 

” bas yireote st doi otey sii" Jens abmodmes tnebae hes 

— iursree # 49dT) “«wamebtys ods te tater ed? sunlage 
: tat aotasfonen ‘at bodngex svad ow sompatys te 1» settontaane 
‘DoLtd o¢ Yam Gand odd a) 90 euOixodione # m2 nedte » abet 
_., Steed ei? moqu aattwenens dna gnisylace oot hanna ae ei 
5. , *H0liaedaoo Inotanl ec segs tH9d tent aeveetemesia bao 
a “eames Aood to dxuee xolteque ans Xo smoagdist, WE orgcte 











Petty ite: od song DORR BL COMED oct See fenteves 


ssa, HA a RAVI 


i RE. > Re Le RE 

ek PF ee ae ek gorge bee lei saty é wide 
; mance oh priest ywlbse 

t ‘ ne 36 

; Bris | i 

¥ us Shy ve 

be mf oat 

4 fat 

r we Sefte 






a Corporation, 
Appellee, APPEAL PROM MUNICIPAL. 
Ve COURT OF CHICAGO. 
2 si Appellant. 261 T.A. 638° 


MR. PRESIDING JUSTICH SCAMLAN DELIVERED THE OPINION OF THE cCouURT. 


This is on appeal from a judgment againet defendant in 
the sum of $330.23 in a suit upon two cheeks, The ense wae tried 
by the courte 

Plaintiff eued to recover upon the two follewing checks: 


S| "Kennelly & Heffernan, Inc. 

‘i  Purniture Co. 
2 4641 Lexington St. Chicago, Ill. Ceteber 25th, 1926 
GH 
2 Pay to the order of LUSSKY WHITE & COOLINGE, ING. $202.17 

P The Gum * * $202 and 17 cts Doliars 
| 

s| To "est Town State Bank 

4 Madison Ste at Sestern Ave. Tt. Fe Kennelly" 

KR Chicago.s 

|" Mennelly & Heffernan, Ince 

a Furniture Coe 

| 4641-43 Lexineton St. Chiengo, Ills October 24th,1928 
o 

ci] Pay to the order of Luseky White & Coolidge,Inc. $129.06 

2 The Sum * * 3128 and 06 ctu» Dollars 

4| To Vest Town State Bank 

§ Endisom Ste at “estern Ave. 

8 mange —————_Es_2o_Kensedjy® 


Upen the trial the checks were marked Plaintiff's Sxhibite 1 and 2. 
In defendent's affidavit of merits he avers that the two checks 

were not executed by him individusliy, but as an officer of Kennelly 
& Heffernan, Ines, a corporation, and that the indebtedmess, if any, 
ig the indebtedness of that corperstion, and that defendant dees not 
owe plaintiff $350.23, as alleged in plaintiff's statement of claim, 


or any part of said sume 
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When plaintiff restec its ones defendant, im hie defense, 
41d net eall any witnesees or introduce any cocumentary evidenes, 
but simply offered to prove that *Pisintiff's Achibites 1 and 2 were 
given in consideration of gooée, wares and merchandise used by 
Kennelly # Heffernan, Ince} that the plaintiff had theretofore 
accepted checke signed in the same manner se Plaintiff's Sxhibite 
l and @ and thet Plaintiff's “xhibite 1 and 2 were corporate 
obligations.* Plaintiff's objection to thie offer was sustained. 

Par. 40 of the Yegetiable Inetrumente Act provides as 
follows: 
siginhecys Songs ienatatteumtzs,“Sa*ntnes 20, ".p"aa"es0063 23 Ut 
Ree tasartetan Ue he wes auiy anuastises) at's ote sdaiti 
of words describing him as agent, or as filling a representative 
character without disclesing his principal, does not exempt him 
from personal liability.” 

Pefendant contends that it appears from the face ef euch cheek that 
éefendant in signing it was acting im a representative espacity, in 
behalf of a principal, and thet therefere he comes within the 
provisions of paragraph 49 and ia not personally liable for the 
checks; that each check, upom ite face, and without the introduction 
of sony parol evidence, shows that he signed it “for or on behalf 

of the principal, or in a representative capacity,” and thet he is 
therefore net liable on the instrumente. Bone of the Tllineis cases 
cited by defendant supports thie contention. In Mathis vy. liberty 
Straw Spreader Cor, 258 i111. Apps 467%, it wae held thet where a note 
was signed with the mame of a corporation followed by the president's 
mame, with the affix "Pres.,” the president was not personally liable 
om the note, in view of paragraph 40 and the proof offered te show 
the capacity in which the defendant sigmec the imetrument. But it 
was further helé thet if the president head signed his name, followed 
by *President,” or other descriptive words, but had not ¢ieclosed his 
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principal, he would be personally liable under parngreph 40, and 
parol ¢vicence would mot be sdmieosible te show the capacity in 

which the nete wes executed. In la Salle Bat. Sank v. Tolu Keck 

& Rye Sos, 14 Ille Apps 141, the seeeptance of the 6111 of exchange 
drawn on the defendant corperation was signed: "agceptecs payable 

at 41 River etreet, Chiesgee Telu Rock & Rye Coe Fe Ee Davis, 
Treas." In Seamlen y. Keith, 102 Tlle 634, the note “was signed 
undernesth, nt the right hand, ‘Sam'l L. Keith, Sres't Ghicage 

Ready Reef'g Coe,’ and at the left hand, at the usual place fer the 
signature of an attesting witness, it is signed, "s+ He Aretzinger, 
Geety,' with the seal of the 'thieage Aeady hoofing Company’ attached." 
In becowski v. Grabarski, 141 ill. App. 279, where the signatures to 
a note were: “Albert ?. Grabarski, Prea. F. Je Tomezak, Secye", the 
court held that the introguction ef the mote wade a prime facie once 
against the defendants individually but that the trial court, under 
the particular cireumstancen of the case, properly permitted the 
defendants to intreduce oral evidence te prove that the note was not 
given for the individual imdebtecness of the makers but wae given 

$e the plaintiff by a corporation of which the mekere were president 
ené secretary. Undoubtedly, in view of the mature of the signatures, 
the ruling im that ease, in reference to the right of the defendant te 
intreduce oral evicenee, runs counter to other [liinois eases, but 

it does not ald defendont's contention. Im the instant enae the sige 
matures of defendant on the cheeks ore not followed by any designation 
of any official or representative capacity, anc therefore none of the 
feregoing casee cited by defendant ie applicable. $8121 Binding Cos 
¥e Fe Je Kock Coos 207 [lle Appe 217, also cited By defendant, is net 
im point. in that ense it appeared that the corporation had the 

pamé name ae the preeident of the corperstion, and the court held 

that oral evidence wae admissible to show whether the signature vas 


intended te be that of the president pergonally er of the corporation. 
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Defendsnt's instant argument aseumes that oral testimony is un- 
necessary to prove the capacity in which Sefencant signed the checke, 
but im hie argument in support of his eecend contention he states 
that there is a substantial coudt raised from an inspection of the 
face of the cheeks as to the capacity in which he signed the instru- 
ments and thet, therefore, oral testimeny was neceseary. There is 
another reason «hy the instant contention cannot be sustained. Para- 
graph 49 contains the provision, "if he wae duly cuthorise?,* and 
there wae no evidence introduced by plaintiff or defendant to prove 
that the latter was Guly euthorized to sign cheeke for Kenneally & 
Heffernan, ‘me. The instant contention is without merit. (See the 
late case of Herman y. Met. Petrolewm Coo, 255 Ills App. 536.) 
However, the major contention of dcfendant, and the one 
upon which he relies, is that the eourt erred in sustaining the 
Objection of plaintiff to the offer of preof made by ¢efendent. In 
hie argument in support of hie instant contention defendant says: 
"There can be no doubt that upem the proof ef bhe evidence offered, 
reeted the defendant's case." Defendant, in his argument, concedes 
that his defense ¢epended upon his right to show by parol evidence 
the capacity in which he signed the checks, and he contends that 
“there ie substantial doubt created by the counter-sicnature and the 
corporation mame on the checks, as to warrant the use of parol evi- 
gence to explain the ombiguity.” Plaintiff calls attention te the 
fact that defendent’s signatures on the checke are not followed by 
‘any éesignation of «my official or representative oxpacity ond that 
therefore, under parsgraph 40, parol evidence wos not admissible to 
show that éefendent signed the checks im a representative cepacity. 
In view of paragraph 40 ané certain ‘llincis decisions construing 
it, we think that there ia great force im this contention, but it is 


mot necessary to decide it, in view ef the ruling we are about to 


make upon another contention of plaintiff. 


Ie 
; 





- Mi A Yaa 


smu at Yeonkion? Lowe seks seomises tuomonee émedemd a atinetestet 
omtvesio exit hemikn smaneeted doddte’ Kh Yttoages eff sveTE ad YRowneveN 
e62sta em molsmetnne’ ‘bnetea aft te sregqgie at tmeomyE odd mt dod 

“ett te web fo0qumt na wot Ooutan s6u0d-Labensdodus a uh owpals taslt 
“wideRt of? Homily ot Moditw at Ysiemqaw smd Os ve wetondy ods 20 on? 
a b oad sCrosasonn dhv YROMced Kewe poKe tered? poadeoRee adeem 
oats 's beabint awd of teamed wot ieesnoe smetenl ane qe meant tedeons 

one “, oettodive vied aoe od t2* paededvone vals ontednes 98 stgnay 
Svosg 62 Jandadtoh <6 LUD Intatiy YW BeowSerdet wamddive of wae ereds 
‘4 eitonmat sot adbods mata of obehindeae YLah aa soddad tid Sait 


“ode oon) ike! duos’ at net daseine® smesany at vou! ymaneot et 


or 





c te ca oan 
dneo Tahoe ont" vane oealt ok 
Sdt gutatedeus af norte Frwos oft SHAY OF cestode en Bold nog 
“gt ‘etnebue to) ue cham Yéorg Yo Wo oes Ge vihdainty Yo noktostso 
tuys dasbacios nelinesnvs dnndant eit te Seeqqvw at Teepe whe 
' shore the ponvilve odd Yo Roorg aif? woqw date Yewed om ow We wxeMT* 
aebsonns véosagyis ald at, seovaste®  *ean0 sb Winabaotes oy Vere 
sonvbive Young vd welled of dtgid di not bobeege > onnotse wht toute . 
en y nk a en a ke 


eee eaga efit oe 








qd bre suudamste-tedaues oft Qe Betdiue Fouee Labtadcetan el wane” 


elys fornq Yo osx odd tdbitow oF SA Vad rate “WEY ne “OmuN Rab¥exog tes 
odd 64 molaaeddn atiad Piramlett” “See biatewe ame dfalexe oo domed 
ad bewolfss dom dts wkodite ent ne WOtwdorn TY a odeSee Ow emtd dent 
‘gadd tne qeYosqey ovitocaseetqet 4o Late Pere qe Yo meleaayiees yar | 
od sidtislahs som aw sonbhies Lotaq .Os nyhrgntag cena porto te Tele 


 -~,wtthbeges ovitsdneaoaqet o al’ edoods ont bemgl Gmeheniwd sade wees 


gutetianos amsintes) stowhif! wibe+6o Ane Ob Mpeigikeg Woowudeiat 
al $f tue .tolbinotnoe aid? at stot Sooty a2 enews deNpomRe Ow ge? 
03 Suede ors ow pmtint ond YO wel WE 4dd SbRoON Oe ERRaoUON gem 
attiiatale To MOliaesnen vetvous roqe omem ‘ 


It appears thet defendant di¢ not call omy witness or 
produce any Gocumentary evidence, but rested his defense upon the 
so-called offer. Im Chicago City ity. Gos ve Saryolie 206 Ills 
318, 328-9, the court snid: “*Appeliant, in feet, offered no evie 
demee upon the matter. eo witness was put upen the stand; neo 
question was asked.  Wothing eas done except a mere convergation 
or telk had between counsel for appelient and the court. uch 
procedure as that deoea mot amount to an offer of evidence, and the 
remarks of the court did net amount to a refusal to admit evidence. 
There ean be no refusnl to admit thet which has met been offered, 
and counsel cannot, by engugine in a mere conversation with the court, 
elthouch it may reiate to the procedure, ty merely ctating what he 
desires te deo, get a ruling from the court upom which he oan predicate 
error. if wuppellent desired te make the comtention it now makes, it 
should have 2t least put a witnese upon the stand and proceeded far 
enough that the question rel«<tive to the point it is mow said it was 
éesired te offer evidence upon wns reached, and then put the question 
ané sllew the court te rule upon it, and then offer what wae expected 
te be proved by the witmess, if he was not saliowed te answer the 
question asked." Im Hayman vs Indian Grave Draimage District, 217 
Til. Apps S02, 809, 1t wae said: "Thie offer of proof wae made before 
the court hac ruled upon the objection to the question and was, there- 
fore, premature. It in not proper to make an offer ef preef until 
the court has euctained an objection to a question propounded fer the 
purpose of eliciting the desired evicence.” In Stevens vy.» Rewman, 
68 Ills App. 849, the court anid: “Appellants offered to prove the 
‘allegetions of their petition.’ ‘This »m= ineuffietent. The witnesses 
should be enlled end questionec, or documentary evidence produced. 

A mere etatement of an offer to prove is not anything upon whieh a 
court is eniled upon te act.* In Meleom ve Miller, 195 Ilis “pps 233, 
254, it was held thet remarke of the court im a discusuion with counsel 
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éo6 not constitute a refusal to admit evidence where no witnesses 
are questioned and none placed om the stend. The instant offer 
éees not even show by whom or how the proof offered was to be made 


(Bat'l Bank « eatu Board of Education, 205 'li« Appe 57, 68), 


mor dees it contain a plain atatement of the fectsu the defendant 





proposed to prove (ibs pe 66), and there is foree in the contention 
of plaintiff that the offer relates to immaterial mattere and contains 
conclusions of lay te which the court might properly sustain an 
Objection. (The People vs “oy Gos Co & Sts» Le Bye COs, 270 T1d. 

527, $305 Martin vy. Hertz, 224 Ill» 84, 93.) “When an offer of 
preof embreces evidence, a part ef which is imad¢migaible, the whele 
offer may be rejected. Cressey vy» Kimmel, 78 i11+ App» 27." (Harmen 
v» Indian Grave Drainage District, suprag p+ 510+) “Yhen the offer 
of testimony includes that which is sé¢mieuible with that whieh in not, 
and the competent end incompetent are dlendec together, it ie not the 
duty of the court to separete the legal from the illegal, bat the whole 
may be rejected when objection is made.” (Jones on Evidence, 24 Ede 
gece 894. See alec The People vy. VYemard, 168 Tile Appe 254, 2603 
Riemenenider vy. Viemengnider, 179 Illes Apps 209, 2135 Eonmen vs 
LDommam, 286 111. 244.) Moreover, the offer, as made, ie insufficient 
for the reason thet it wee not enouzh to preve thet the checks in 
quention were “eorporate obligotionss® but it waa alse necessary, 
under paragraph 49, for defendant to prove that he wae Gully authorized 
by the corporation to sign eheeke im ite behalf, and the so-called 
offer of proof doee mot contain any offer to prove that cefendant 

wue an officer or agent of Kennelly * Heffernan, nce, and that he 
was Guly authorise? to sign cheeks for thet corporstion, and there~ 
fore, for that reson sleme, the offer does not establish a defenge 
wader paregraph 40 and the action of the court in sueteiming am 


objection to the offer was not errors 
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The judgment of the Municipal Court of Chieage is 
affirmed,  Flasintiff, some time since, filed a motion in this 
court to affirm the judgment of the trial court amd we reserved 
to the final hearing our decision in reference to the game. It 
ies now umneceroary for us to formally pass upon that motion. 

JUDGMENT aPrina de 


Gridley and Kerner, djs, concurs 
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SUPERIOR count, 
COOK COUNTY. 
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MR. JUSTIC“ GRIDLEY DELIVERED THK OPIWIGH OF THE COURT. 





By thie appeal the defendants seck to reverse a ceeree 
ef the Superior court, entered March 6, 1950. The section was 
commenced on July G, 1927. The prayer of compleinant's amended 
bill, filed October 17, 1927, is in substance that an account be 
taken of the denlings during a certain stated period of Friedrich 
Redeker and Werman F, Sedeker, (hereinafter called the two 
Redekers) with complainant bank, of which they then were managing 
officers, and of a1] sume wrongfully converted wy them, and of 211 
losses and demages sustained by complainant by reason of their 
fraudulent conduct; that defendemts be held joimtly and severslly 
liable for, and be évereed to puy to complainant, whatever sums 
ohall appear to be due to it om the teking of the secount, ete. 

Im the deoree, following the macter's report made after a iengthy 
hearing, the court adjudged: 

"That this cause be and hereby ie again referred to 
Loule J. @ehan, & Master in Chancery of this court, to teke end 
state the sccount of the parties on all of the items, traneections, 
misappropriations, listed or - in compleinant’s said exhibit 
49 as ‘Direct Appreprietions,' ag °R*, "BL*, *C* and 'D*, with 
lawful interest thereon, which shalt appear to be due from eaid 

6 or any of them to comploinmant, and to determine the 
amounts cue comploinant from the defendants, and from the 

%& to dufendante, if any, accerding to their respective 


ilities; tuat in doing wo acid master shall proceed upon the 
Findings, bawie ond terms of this Ceeres, the pleadings of the 
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parties and cll the evidence now in the record end such further 
evidence as may be offered by any ef the parties hereto and which 
ehall be material and relevant to such accounting; and that said 
master report to this Court, with all cue specc, euch amounts te- 
gether with such further evidence as may be se offered and received 
by osid meester and his conclusions thereof." 


Im the deorce the court overruled all of defendanta' 
exceptions, ané aleo certain of complainant's exceptions, to the 
maeter's original report (ae redrefted) and to hie supplements) 
report, and confirmed eeid reporte. nd the court made the follow- 
ing findings im substence. 


complainant is an Iliimoie corperstion, doing a 
ae te wanking business at Amlingten Zeights, lliineis; thet 
dedrich (wlso called Frederick) Redeker wes the president and one 
of the directors of the bamk from its organization in 1912 watil 
his death im January, 1925, and from J i,» 1920 to December 31, 


enshier; thet curing ali ef enid time the bank exuployed the two 
Redekers by the year and orgs eseh a monthly walary for their sere 
vices as such officers; thet durimg ali of the time from January 1, 
1914 to January, 1965, they, ae euch officers, were actively in 
Charge of the » trameected all of ite business affaira, had the 
custedy and control of its becks, records and papers, and mace or 
enusec to be made all ef the entries therein; that Herman was 
Frieédrich's son; that curing a11 of the time the directors and atoek- 
holders ef the bank head implicit confidence in bath of them, entrusted 
them with the management of ite buaimese affaires ond with the custody 
of all of ite books, etcs, vrelied upon their representetiona, and be- 
lieved that they were managing enid affairs, and meayene aaig bocks, 
etes, in an honest and proper manner and that the entries in asid 
we ete., truthfully ané properly represented e211 transactions of 


That om or prior to J lL» 1919, the two Kedekers 
engaged in a conspiracy to defraud the bank of menies belonging to 
its thet curing a yersee commencing about Jonuary 1, 1915 and up 
to ebout Zovember 30, 1924, and in purauance of the conspiracy, they, 
as officers and employees of the bank, purchased for it and in its 
name, and from divers brokers, bonds and securities with its funde; 
that the prices ot which the same were purchased from said brekers 
were falsely end fraudulently entered upon the bank's books and 
charged to it im amounts in exeews cf the true pricee paic to said 
brokersj that they wremgfully tock, gisnppreprietedc anc converted 
te their cwr use the funds and monies of the bamk representing the 
éifference (in seme instances a part of the difference} between 
the prices sctusliy é to seid brekere for the tends ond securities, 
oo prices «t whieh the eame were entered in the booke and charged 

bank 


That im the tramscetions, as shows in complainant's exhibit 
49 as ‘Direct Approprictions," bends or other seourities were purchased 
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for the bank by them ss ite officers from brokers at amounts less 
then the sume at which they were charged to the bank, and the 
éifference between the actual purchase price and the amounts st 
which the same were charged to the bank on its books were credited 
te their personal deposit accounts, except that in some inetances 
their accounts were credited with but e« part of such difference; 
that other methods of such misappropriations are listed in said 
exhibit 49 umder the hexding of “Indirect Appropriations’; and that 
these so-cnlled indirect appropricetions are further classified as 
Bf, "Bi", "Ee" ond "p*, 


That there ig listed in exhibit 49, anether classification, 
as Group “A”, of which there are 100 items; that these are transactions 
in whieh om various dates between Jamucry 3, 1913 and Jume 12, 1924, 
securities were purchased from various brokers and paid for by d rafts 
@rawn by the bank, which drafte were paid for by checks of individual 
éepooiters of the bank; that the bonds, listed as Group “A" items, 
were purehesed at a price less than par, and the evidence (upon which 
complainant relies to justify en account from defendants on these 
items) consiete of the broker's imvoice anc the draft iseued by the 
bank to the brokerj that im exch inetance the breker's inveice runs te 
the benk, and contains « brief deseription of the bonds and the amount 
éue (imeluding ecerued interest, if omy); that the bank's booke dis- 
Close that, on the respective dates of these Group "A* tranenctiona, 
the bank dreft im exch transaction was paid for by « cheek or checks 
G@rewn on individual checking accounts of depositors im the bank, but 
compleinant offered no evidence se to the identity of the makers of 
these individual cheeks; that complainant contence that, upon ite 
having mece preof of the facts se Inet recited, the burden of showing 
the identity of the persons drawing ssid individual checks must be 
aseumed by defendant, because at the time of the tranenctions, the two 
Redekere were in charge of the bank and were the custedians of its 
books and recoréss thet complainant ales contends thet the bonds, so 
mentioned in the Group “A items, were paid for with money belonging 
te the bank, snd that the entries in ita books of checks, dawn by 
individual depositors in an amount equal to the amount of the bank 
érafte, were false and fietitious, and that in fact no bens 
eheeks were given to or received by the bank in payment of the bank 
éraftes that complainant further contends that if any individual 
cheeks were given in payment of the ¢rafte, such individusel cheeks, 
shown on the bank's records, were in foet ehecke by either or both 
of the two Sedekers, and thet if the checks were their or either of 
their cheeks, no money wae setually reecived by the bamk on thems 
that complainant sdmite that it is unable to offer any proof as te 
where cheeks sere supposedly given in payment of the bank drefta, 
but imeiste thet the burden of showing the details of each of these 
tranesetions is upon the defendants; and that complainant dees not 
Claim thet defendante, or any of them, are liable to it fer the 
amounts pric to the brokers for these Group "A" bonde, but 1% does 
Claim that defendents ehould account to it for the difference between 
the par value of the bonds and the prices st whieh they were 
respectively purchased, beenuse the bonds invelved in this grouping 
were subsequently charged to the bank ot par, anc the secountes of the 
two Kedekers, or one or the other of them were simultaneously credited 
withithe eameunt sco charged to the bank, - the tranenctions last 
specified being shown in exhibit 49 es Group “Bl", 


That in said Glass "B", bonds or scourities were pur- 
chased from brokers at one price, charged to the bank at a higher 
price, and the broker's. invoice in each inntance wae paid by a 


éraft of the bank, which draft in turn wes supposedly paid by 
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checks drawn on individual checking accounts, and gimultsneously 
with all ef these details there wan eredited te the ceposit accounts 
ef the two Redekers, or of one of them, amounts equal te the eums at 
whieh such bonds and inters«t thereon were charged to the bank. 


That in ssid Clase "Sl," entries om the bank's books pure 
ag to show various purchases of bonds by it, and om the eame dates 
ere are amounts ecvedited to the secoumts ef the tve Aedekers exactly 
equal to the amounts purperted to have been paid by the bank for auch 
bond 6 


Theat in said Class *G", there are 1¢ items, of which one 
is illustrative, vis, thet om July 5, 1921, the bank was charged 
om its books with having paid $3,100 for certain bonds, plus accrued 
interest, and om the seme date the draft of the bank in the sum of 
$3,010.10, was érawm by the bank and paid to the firm of Bartlett, 
Emight & Co., im payment of ite invoice of the bonds just mentioned, 
and the difference of $89.90 was not credited to the bank or accounted 
for om its books, nor was it deposited, apparently, to cither of the 
two Redeker's sccountas 


That on Janusry 12, 1925, Friedrich Nedeker died testate 
leaving a least will in which, after directing the payment of all his 
just devte, he devised ond bequeathed 211 of his veal and personal 
property to his wife, Mina Aedoker, 2 defondemt herein, "to have the 
full use and comtrol of the same and use as much of the eame ac sche 
may need during her natural life," and further provided that upon 
her death all of seid real estate and property then remaining should 
be divided equally smong Herman ¥. Kedeker, John HN. Nedeker and 
Bleanore Redeker, defendeanta hereing that on February 24, 1925, the 
will was duly admitted to probate by the probate court of Covk 
county, and Herman 7. Redeker, therein nominated «2 executor, wae 
duly appointed ae sole executer of the will, amd he qualified and 
thereafter acted «se suchj thet the estate was sdministered, and clesed 
on December 13, 1926, and the executor then discharged amd thet sadd 
four defendants, ao the only devisees and legetees under the will, 
received from ssid estate, in accerdamee with the terme of the wili, 
Valuable real and repens property, remaining after payment of claims 
allowed against sald estate and costs of ndministration. 


That ¢uring all of the time aforesaid the twe Redekers 
robes pheory and Herman) sustained » fiduciary relotion to the bank, 
te directors ané stockholders, and fraudulently coneealed a11 of 
their sald misapproprintions, ete.g and that prior to Nareh, 1927, 
neither the bank mer any of ite directors or stockholders, other 
then the two Redekers, had any knowledge that they, or cither of 
them, were or Kod been quilty of eny fraudulent conduct, or that 
they had misappropriated any monies or funde of the bank. 


And the court further found that this oction, or the 
recovery for any of the aforesaid items ond Pong ty alpen 
ie neither barreéd by the statute of limitations nor by reaecon of 
the fact that me claim therefor wae filed against the eatete of 
Peiedrich Pedeker, deceased, within one yeor from the time that 
letters of administration were granted; that . be material allegations 
ef complainant's amended bill are subetantially true, amd the equity 
of the cause is with it; and thet complainant ia entitied to an 
accounting from defendants on a1) the items, tramecetions and mis- 
appropriations listed or shown im said exhibit 49, aa "Direet 
mot, He engl and as *3", "Bi", “C* and *D", out that it is not 
entitled to an accounting on the items under said Class "A". 
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Humerous points are made by counsel for defendants as 
grounds for » reversal of the deeree. It is firat contended, 
imasmuch as it appears that o11 of the property of Friedrich Sedeker 
was inventoried in the prebate court and his estate closed in 
December, 1926, ani ae compleimant did net within the recuired time 
file eny claim against said entate, complaimant's remedy, under the 
provisions of seetion 706 of the sdministration Act, le iimited te 
newly discovered agsete of Friedorich's estate, and it doea not 
appear that there are any such. fe 60 net think that section 70 
hae any application to the present ease aa disclosed from the findings 
of the deeree, which in our opinion are amply sustained by the evi- 
gence. ‘This is not an action ageinat the eateate of Friedrich Nedeker, 
but ome ageaimet Herman Redeker (individually and ae executor ef 
Priedrich's will) and the other heirs, devisees ond legatees of 
Priedrichs (Gee Durflingor vs iznolds 529 111. 93, 98; Union Trust 
Ges vo Shoemnker, 258 11. S64, S713 Yaughop ve Bartlett, 165 111. 
124, 120) Byam vs Jones, 15 Ill. 1, 6f Straus Brom, Coe vs Hush, 


241 lle Apps 216, 228.) And it was mot improper te wake Herman a 
party defendant oc such executor, though dlecherged, av well as in 
his individual eapacity. (yan v. Jonesssupras Yoffman v. "eldings 


85 Ill. 453, 4565 Tinker vs Babcock, 204 Ills SY1,y 54.) 
Defendants’ counsel cleo contend, imocmuch os the present 


action waa begun on July 3, 1927, amd ag it appeare that the court 
directed an accounting os to certain items of claimed miseppropriations 
by the two Redekers long prior to July 3, 1922, the deeree for an 
accounting es te sueh items ie erromeous becnuse of the statute of 
limitations of five years. In our opinion there ie no merit in 

the contention. In seetion 22 of the Limitetiona Aet (Cahili's 

Stats, 1929, pe 1672) it ie provided: “If a person liable to an 
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action fraudulently conceals the cauee of such action from the 
knowledge of the person entitled thereto, the action may be commenced 
at any time within five yeors after the person entitlec to bring the 
same discovers thet he has no euch esuse of action, and aot afterwards." 
The evidenee sufficientiy shows, and «aa found by the court, that by 
affirmative ects the two Redekers fraudulently and effectively con- 
eenled from complainant, and its other directers and stockholders, 

the fact of the various misappropriations, ete., and thet prior to 
March, 1927, (about four months before the present ection wan bezun) 
neither complainant nor any of ssid other direeters or stockholders 
had amy knowledge ef such misapprepriations, or ef the fraudulent 
coméuct of the two Hedekers, and that «t the various times of the mis- 
approprixtions, the two Redekers sustained « fiduciary relationship to 
complainant and ssid other ¢irecters and atockholders. “hile it is 
the law that “the Statute of Limit«tiors dees not strictly apply te 
suite in equity” (Dunosn vy. Dasey, 519 Ill. 5%, 525), still, as said 
in Greenman v. Greenman, 107 Ills 404, 411, “equity generally follows 
the law, and denominates the period that the statute requires to bar 
an action, laches, thot renders o demand stale.” snd in equity the 
rule is that, “where a eause of ection arises from a fraud, the “tatate 
of limitatione will mot begin to run, nor lsches apply, watil the dise 
covery of the fraud, or from the time when the fraud could have been 
@iscevered by the exercise of reasonable diligenes; but in the latter 
Gase the failure to use diligence is exeused where there is « relation 
of trust and confidence, rendering it the duty of the party committing 
the fraud to disclose the truth to the other." (#erwell v. Great _ 


Sestern Telegraph Cosy 161 Tlle 822, S96, amd onsen there cited.) And 
in Duncan v. beszey, supra, it is saids “There can be no inches where 


there ig no knewledge, and mere delay will mot bar relief where the ine 
jured party was ignorent of the fraud ami filed hia bill within a 


reasomable time after acquiring knowledge of it.” 
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Defendants’ coumesl further comtend, inasmuch ac the 
court's finding (that neither complainant mor said other directors 
and stockholders, prics to Zerch, 1927, hac amy knowledge of the 
misapprepristions of the tue Redekers) is based upon the tectinony 
of four or five cixectere and eteckholders cf complainant, that 
nid testimony was erreneously considered by the court beenune the 
seme was incempetent under escction 2 of the ividenee set (citing 
Soneolidated Iee Kachine . afer, 154 Thle 401, 406; Alberg 
Compiesion So. ve Sepsels 1935 Ill. 1835, 15%.) Ye de mot think 
there is any substantial merit in the comtention. There is other 
competent testimony in She reeerd showing lack of knowledge im 
complainant amd said ether stockholders of said misapproprestions 
prior to March, 1927. Yurthermore, the testimony complained of 
was competent as against the defendont, Herman Nedeker, in hip 
ingividuss enpacity, and was competent against the defendante, Hina, 
Eleanore and John Redeker (heirs, legatece and devioves of Friedrich 
Redeker) as to facts oecurring after Priedrich's death. (ub. see. 
first of Sec. 2, Mvidenee Acts Griffin v. Griffin, 125 Tlle 430, 
434), and could mot properly nave been excluded on defendante! 
motions. (Zich v- Sdevers, 75 Ili. 194, 196.) 

Squelly without merit, in cur opinion, is the further 
eontention that the court exrreé in confirming the master's rulings 
om the hearing in sdmitting certain tevtimony of some of complainant's 
witnesses se to certain admisnions of Liability to compleinant made 
by Herman Redchker, at a mecting in June, 1027, helé at the office of 
S» ¥. Laurin (complainant's expert accountant for the purpese of ne~ 
gotiating a possible settlement or compromise of complainant'a cinime 
in Thom v« Heag, Si Tlie Appe 274, 276, 1% io wadids “Offers of come 
promive do not bind; bus admissions or statements of the facts are 
evidenee, thouch made in an endcaver to effect a settlement.” (See 
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also 1 Greerle om Bye 13th eds, Gece 192g Bh Corpus Turin, pe 315— 
see. 3495 Kubo vo Tilliams,124 Tlie App. 39%, 393.) 

Befendants' counsel] further cemtend thet the criminal acts, 
ee oharged ageimet the two “ecekers im the emended Gili, were net 
proven beyond « resaonable doubt. Thies is « civil action for an 
aecounting. The sibetance of the charges is, and the court found, 
that the two Necekerz os the mamoging offieiele of compleinant bank 
entered imte & comapirsacy to defraud it out of certain monies and 
congumanted their conspiracy and did defraud it during o certain periot 
by means of certein scts performed by them. In the earlier decisions 
of our Supreme Court it has been held thot where, im o civil ease, « 
*“oriminal offense" is charged in the plendings, such offense must be 
proved beyond « revsonable doubt. pani Hine. Dens She. Ss Ey. 
129 tlle 599, 6123 248 This 92, 99.) But 
im the comparatively recent cose of Fegt v. » & Coss SIG Tile 327, 
392, it ia snid: "The rule is univergsl thet im eriminal prosecutions 
the evidence must satisfy the jury of the truth of the charge beyond 
@ rensoneble doubt. Im genernl, where elvil righte only are involved, 





the decision muct be upom the preponderance cf the evicence. The 
Bnglish rule, where the issue io upom a charge of crime wade in the 
Pleadings und nececsary to bea proved to maintain the action or defenne, 
waa followed in seme of the States but has now generslly been 
avendoneéd. * *~ The reesom in waich the rule seems to have Bad its 
erigin is applicsble only to esses where the charge was ef a felony, 
ami in generel it is in such cages, oily, thet the rule haw beem 
applied. % will mot be extenced further but io dimitec to charges 
ef felony.” (Bee, alec, Goaper ¥. Mutts B54 IL. Apps 448, 460025 
Pegyhe vs Small, S19 Tile 437%, 492+) ‘tu the present case we think that 
the ategunting which woe proyed for amd deorecé haa far ite basis the 
comepirscy or misdemeanor, committed by the two hedukers. Au we 
alse think that the evidence contained im the present record, as was 
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saidin the accounting case of Youple vs. Smell, supra, “shown, beyond 
all reasonable dowebt, a liability ts account” on the part of the 
defendants herein. 


Amd we do mot shink there ig any eubsteantial merit in defende 


ants! counsels’ further contention that the deerce is erroneous be- 
enuse being based lergely upen complainant's exhitit 49 end certain 
testimony of the expert accountants, Lourin and Serman, whe made cer- 
tain compiiatione or echedules from complainant's beoks and records. 
The documents from which the compilations were mace were in evidence 
and the witnesses were fully crogs-exnmined. In Le Roy State Bank yv. 
Keenan's Genk, 337 Ill. 173, 102, it io sadd: “here the originals 
eonuiet of numerous documenta, books, papers or records which cannot 
convemiently be examined is court am the fact to be proved ia the 
general result of the whole celieetion, «ny competent «itness whe has 
examined the criginais uay testify as to euch result, provided it is 
enpable of being ascertained by calcul«tion.* (See, alse, Peaphe ve 
Gerold, 265 Ill. 448, 4603 People vs Sawhill, #99 Ill. 593, 403.) 
Complainant has sasignee eertein crose-errers. It is 
argued thet the court erred in mot finding and decreeing that defend- 
ante should secount (1) for the items im suid Claes or Group "A", and 
(2) fer the salaries peid by compleimant to ench of the two Redekers 
“éuring the time they perpetrated enid frauds against it.® An to the 
firet contention, after considering the evidence and the arguments of 
respective coumsel thereon, ve are of the opinion that the court did 
not «rr in denying the secounting as to said items. ‘As to the second 
contention a sufficient answer is, we think, that in complainant's 
amenced bill 1% wae not sought to recover back amy portion of the 
galaries which hac been paid to the two Redekers in the ordinary 


eourse of business as officials of complainant. 


Our conclusion is that the deeree of March G6, 1930, appealed 
from, chould be affirmed amd it is 26 ordered. ABVIRMEDs 


Seanlan, Fe Jey and Kerner, J., conoure 
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BR, JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT, 





In a first elass action in eontract toe reeever the 
gum of $1250, there was a trial without a jury in January, 1929, 
resulting in the court finding the issues againet plaintiff and 
entering judgment against it for costs, 

In plaintiff's statement of claim it is alleged in 
substance that it was duly organized as an Illinois corporation in 
Maren, 1923; that defendant was one of its ineorporaters and sub- 
seribed for 26 shares of ite capital stock of the par value of 
$80 per share,--hie subseription being for the total sum of $2250; 
that during Mareh, 19238, plaintiff issued to defendant ite certi- 
ficates of 25 shares of ite stock; that defendant never paid for 
his subscription or for the stock in money or money's worth; and 
that he is indebted to plaintiff in the sum of $1256, 

In defendant's affidavit of merits he admitted that 
he had eubseribed for the stock and had received from plaintiff 
two certificates, aggregating 25 shares of ita stock, "fully paid 
and non-assessable;" denied that he had mot fully paid fer the 
stock in money or money's worth, or that he wae indebted to plain- 
taff in any sum; alleged that at a duly authorized meeting of 
plaintiff's directors, held in Mareh, 1928, he turned over to it, 
in payment of his subscription for the stock, an undivided one- 
half interest in and to a certain eo-partnership, of which he was 
& mexber, and the assets thereof; and that plaintiff at said 
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meeting accepted said one-helf interest and said aseeta in full 
payment of defendant's subseriptien, and has since retained the 
possession thereof. 

On the trial the testinony of defendant, supperted 
by certain documentary evidence and corroborated by the teatimeny 
of two other witnesses, tended to sustain the defense as stated 
in the affidavit of merits. There was no evidence to the con- 
trary introduced by plaintiff, We think it eclesr from the evi- 
dence that the finding and judgment of the court were right. It 
ie urged by plaintiff's counsel that defendant's evidence as to 
the valuation of the property and assets turned ever to the 
Plaintiff corporation in paywent of defendant's eubseription and 
of the stock, shows such vaiustion te have been exeessive. liven 
if this were so, it is net a matter of which plaintiff ean eom- 
plain. It formally accepted said property and assete in full 
payment of defendant's subseription and of the stock iseued te 
him, sand such acceptance is binding upon plaintiff, and age between 
it and defendant the latter's etock subscription must be considered 
as fully paid. (Parmelee vy. Price, 208 Ill. 844, 654.) 

The judgment ef the municipal court is affirmed, 

AFFIRMED. 


Scanian, P, J., snd Kerner, J., coneur. 
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WR, JUSTICE GHIDLEY DELIVERED THE OPINION OF THE COURT. 


In a 4th clasa action in contract, commenced in November, 
1924, there enc = second trial without » jury, in June 1924, re- 
sulting in the court finding the iscues azainst the plaintiffs, 
and entering judgment on the finding ageinet them fer costs. ay 
the present writ of error they seck to reverse the judgment. 

The esuse has been before this Gourt on a former appeal 
from a judgment in faver of the then sole plaintiff, John “harét, 
for $450, rendered upon the verdict of a jury. That judgment was 
reversed on Cctober 4, 1927, and the cause remanded, (Shares ve 
Sugarman, 2465 Ill» App. 625.) Mo mention is mace in the brief of 
counsel for plaintiffs in error ef these former proceedings, and 
the present praecipe record does net show any proceedings pricr to 
May 3, 1928, whem the mandate of thin court was filed in the 
municipal court and the cause there redocketed. 

Ag appeare from our former opinion (unpublished), 
plaintiff on the firet trial ecleimed in substance that in Hay, 
1924, he and defendant entered into an eral contract, whereby he, 
who then vas defendant's tenant of certain premises st 651 North 
avenue in Chicezo, agreed to surrender the possession thereof on 
June 1, 1924, anc defendant, in consideration thereof, agreed to 
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return to plaintiff $450, theretofore deliverec to defendant as 
a deposit for the rent of the premises for the last two months of 
the term of a certain written lease; thet plaintiff surrendered the 
premises, but that defendant ¢id not keep the agreement and refused 
to pay to plaintiff esid $460. Defendant's defense on the eaid 
firet trial was in substance that he never mace any such agreement 
with plaintiff; thet plaintiff's tenancy was one from month to month 
im the conducting of a restaurant business on the premizesy that 
about June 15, 1924, he abendenmed the premises and for the reason 
that he was “losing money in the restaurant business;" and that 
defendant was not indebted to plaintiff in any sum. It further 
appears from our former opinion that the verdict and judgment for 
$450, rendered upon the first trial in faver of plaintiff, vere not 
sustained by the evidences, anc fer that recson the judgment was 
revereec and the cause remanded. 

After the cause wae recocketed in the municipal court, 
on John Ehardt's motion, Mathias Shardt, his brother, was made 
® co-plaintif’ with John, anc they as plaintiffs om Hay 4, 1923, 
filed a second amended statement of claims which dleclowed a 
different theory of right to recover the 7450. In said statement 
of claim they alleged in substance (1) that on September 3, 1922,. 
éefendant, then the owner of the premises, demised them by written 
lease te one Jacob Andree, for a term commencing October 1, 1922, 
and ending on September 30, 1925, anc thet when the lease wae signed 
Andree deposited with defendant $456, ae seeurity for the rent for 
the last two months of the term (/ucust and September, 1925), (2) 
that during Januery, 1925, Andree sascigned eaid lease te one Mertin 
Krispin by written s ssigmment; (5) thot om May 9, 1923, by agreement 
between defendant and Krispin, the latter's "lease and tenancy be- 
came and were terminated," ané plaintiffs (John and Mothias “hardt) 


"became and were tenants of the premises by the agreement and consent 


on tmabavted os dotevi top sub edorhes 698d9 Ttitetalg of aweet 

Yo aiftmod oud teat sds vot apatetvay oiid Me mow ois wer stoogehoe 
edt botohaetiwe Pit eatate eet? younsl modatow giadtss a te wr0d we 

bosstet hme smometyn od? quod ton veo dundee tod Sond aes pareimeng 
abide dine semsteb o*tuntactt’' deeb thee Vibembate 08 yoq 67) 

| tmbawo ge clown yas whew x9veR on dust) sonadadve at Baw Lele sort? 
inom Gt Mtwony moxt ono dor yonanpd ue Yiksabese seme yYiLinlaly débw 
Sad? qeeatmetq of9 mo scentend saeuwwedeast » Ye geidorkaos afd at 
mouse od? to% baa woaimorg ad bemobunda of hOUE .0£ ont duede 
satd bee “pasentecd imawaseos, od? sk venom, yabeod” saw od dad 
<edtuwst 41 aun yan a) Mismtate of Setmebat Jon sar smadasded 

102 dmoagiu, tos sothoey oft Jagd solatge vemae) wo aor) exeoqga 
ton grew ,tikiainlg to revel ml Lelxd det? od mage dezeomes ,O8hE 
gov Ineaghyt ad? moeowt goad 19 Gam eoomebive ode ys pemketem 

. bee 4  ehelaemet eauee ens bas SeetevET 
eiteo Leqtolnus edd m2 Sedsdongex sow samngonit vedtA.. » oe 





sham ase .tedderd old 4tbiad= aglsieok ¢moddom e'shradt, 

& G8UL 4d Ya mo wBBdmlaly an yodd dae «aol Méie adeatacaren a 

, m Semoteal) dolde gubals te éromedeta Sehaume baegea mt eh? 
doemetate ble wl 0029 wis tewecer'od sduty to, eee smooth 
ABRCL of qadustge® me. tnd? (1) souatadua at dapetta. es abate 
meseire yw pod? bostmed .asaimerg off Yo comme esis mous edna dae ted 
e880L gi radesoo palomumes mot @ tot «ea Sen desah pmo 08 o ate 
hongle aaw ages oss mosey dor? dae @OCL 90% gedmetge® no guthae bas 
Tod seen wht .xq% Vetumeee ag OER smobngten ihe Settganad sartet 
(8), ((ASCL stadmatgoe dem squaad) axed edt Yo aditanm out Peal: ot 
atixall emo of taael bisa demglage vothel 96Q yytaumel gatted sald 
deomeorgs YS e620L 40 “el wo dons (4) {toommsar e weetirw vet wlgaldt 
-o¢ yomamed ban auael" g'radint edd ,abgelch hoe syahaeted aoortee 
(shusd! aatdteM bas ocfol) sYtianialg ton ",setemiatod bvew Bas omnd 
dmoanoo bin snemevtgs wl? yd eveimetq old Yo einensd orew dae omnoed* 











«3e 
of defendant® (it is not stated what was the character of that 
tenancy); (4) that om Auguet 30, 1923 (ieee, more than three months 
after Krispin's lease and tenoncy had been terminated), Krispin, 

by an instrument in writing, sesigned te plaintiffs “his anid lease~ 
hold and all rights thereunders" and "plaintiffs beeame and were the 
actual, bonn fide, owners thereof;" (5) thet om Jume 1, 1924, by 
agreement between defendant and plaintiffs, the latter's tenanmey in 
the premises “wan terminated"; and (6) thet “by reason of the fore- 
going matters,” defendant is liable te pay te pleintiffs said sum of 
$450, ete. 

In defendant's affidavit of merits, filed May 15, 1928, 
setting forth hie defense to plaimtiffs' said ¢ifferent claim, he 
eémitted the allegations as contained in paragraphe 1 and 2 of said 
second amended statement of claim. As to the allegetions of para- 
graph 3, he admitted that on May 9, 1925, the lexcee to Andree, 
which had been assigned to Krispin, was terminatec, but alleged that 
thereafter John omd Methiae Bhardt (plaimtiffe) became tenants of the 
premises “from month to month and not by virtue of ony lease." As to 
the allegetions ef paragraph 4, defendant denied thet either on August 
30, 1923, or at amy other time Kriapin assigned his leace of the 
premises to plaintiffs, and stated the fact to be that “plaintiffs 
refused to accept an assignment of seid lease and refused to be bound 
thereby." As to the allegations of parsgreph 5 of plaintiffs’ state- 
ment of claim, ¢efendant denied that om dume 1, 1924, by his agreement 
er consent, plaintiffa' tenancy «ns terminated, and etated the feet 
te be thet on or about JumelS, 1924, pleintiffe cbandomed the premises. 
Ané defendant denied thot he was indebted to pleintiffs in any sume 

On the trial it appeared fram a clear preponderance of 
the evidence that the allegations in defendant's enid affidavit of 
merite were true. It further appeared that after plaintiffs' abandon- 


ment of the premises defendant made wnsuccersful attempte te obtain 
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another tenant and thet the premises were not occupied curing the 
months of Auguet and September, 1925, 
Om the trial also plaintiffs, over defendant's objection, 

intreduced in evidence « certaim bill of sale, éxted August 30, 1923, 
wherein Erispin sold to them certain resteurant furniture, fixtures, 
etes, on the promises, together with “lenachold and sil righte there- 
uncer, as well as all liabilities." 4nd plaintiffs’ councel here 
contend that beenuse of thie inetrument, and the other facta es shown, 
Plaintiffe ure entitled te recover of defendant the $450 which defend- 
amt received from Andree, as a deposit and as security as stated, when 
Andree originsily sigmed the lease in 1922, There ig no merit in 

the contention. if the tenoney of Krispin, aseignee of the Andree 
lease, hed before the end ef the term of the lease been terminated, 
eageinat the consent of Krispin er by the fault of defendant (leaser), 
Krispin might nave/a Claim te recover back from defendant said ceposit. 
But the evidence shows thet Arispim wanted te got rid of the ansigned 
lease before the end of the term, Ami there ig ne evidence that 
Kriepin ever claimed thet he, an sasiguse of Andree, Wag entitled te 
recover back eaxid deposit. Yurthermore, the evidence shows that about 
the time said assigned lease was terminated, plaintiffs would not 
accept further sesignment to them of said leave, or agree to become 
bound by ite terms, out that they did become tenants of the premises 
from month to month by « nev arramgement with defendant, - a tenancy 
mot connected with the former AndreeeKrispin lease. 

Under the pleadings snd the facta as disclosed from the 

evidence we are of the opinion that the judgment in question in faver 
of defendant wes clesrly right and should be affirme¢. “uch will be 


the order. 
AFP IGRih. 


Seanlan, 7. Jes and Kerner, Jey coneure 
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MAX LOWELL CABLE and 





ALEX KH. SPITA, doing 
as CABLE & SPIT, 
APPEAL PROM MUNICIPAL 
v 
’ COURT OF CHICAGO. 
Ge O- DPOBROTH and R. DOBAOTH, 
éeoing business as Re SOBNOTH ; ' Beg TT 
& COs, TIA 6 39" 


Appellants. 
MR. JUSTICE GRIDLSY DELIVERAD THE OPINION OF THe COURT. 


In a fourth clase action in contract to recever for 
services rendered by plaintiffsas licensed architects, there was 
a trial without a jury in April, 1950, resulting in the court 
finding the issues againet defendents and assessing plaintiffs’ 
domegee at the sum of $585, the full amount of their claim. Judg- 
ment on the finding was rendered against dzfendants im eaid sum 
ané they appesled. Plaintiffs have neither entered their appearance 
nor filed a brief in this court. 

Om the trial beth of the plaintiffs teetified and another 
witmess for them. Plaintiffs' evidence disclosed im substance, as 
alleged in their amended statement of claim, thet in Kureh, April and 
May, 1929, they were licensed architects in Illinois, practicing 
their profession ta Chierngos that im Bareh, 1929, ot the request of 
both defendants they prepared, ¢raftec and delivered to «efenédants 
sketchea and plane for an apartment building to be erected on a lot 
on Kimball avenue, juct north of Hollyweed avenue, Chicago; that the 
Fessonable value of their services im preparing and drafting anid 
sketches and plans ie $455; that im April or May, 1929, at the further 
request of both defendantea, they prepared, crafted and delivered to 
defendants preliminary sketches for another aportment building to be 
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erected at the northeast corner of Cullom anc Ashland avenues, 
Chiesgoj that the reasonable volue of the services in prepsring and 
érafting said last mentioned sketches is $130; and that éefendents are 
indebted te them in the «geregate sum of $585 - no part of which has 
been paid. 

Im defendants’ amended affidavit of merits they did not 
allege that plaintiffs hed not performed the services as stated, or 
that the reasonable value of the same was mot as statec, or that 
‘plaintiffs were mot st the times mentioned licemeed architects. Their 
defence wae in substance that plaintiffe under the oral agreement were 
mot to receive anything for their services wnless certain clients of 
defenéents accepted said plans and sketches, in which event the clients, 
and not defendants, were to pay plaintiffs for their work. 

«Om the trial, te sustain the defense, both defendants and 
another witnese called by them teatified. But it is clear to us, after 
reading their testimony, as well se certein testimony intreduced by 
plaintiffe in reduttal, and after considering 211 the evidence, that 
the éefense wae not sustained, and thet the trial court properly made 
the finding end enterec the judgment in question. 

Defendants’ counsel also here contend for the first time 
that the judgment showld be reversed because (1) it does not sufficient- 
ly eppear that at the time plaintiffs service were rendered both of them 
were licensed architects and (2) there ic a fatal non-joinder of a party 
defendant, to-wit, one Bdward W. Dobroth, who, it ie claimed, was a 
member of defendants’ firm of R. Dobreoth & Cos, when plaintiffs’ ser- 
vices were solicited and performed. in our opinion neither content ion 
ie warranted by the evidence. Yurthermore, ae te the second contention, 
it sufficiently appears that the oral agreement sued upon wee made with 


Plaintiffs by ¢. 0. Dobroth and R. Dobroth, defendants. 
The jucgment of the municipal court should be and is affirmed. 


Seamlan, Pe Jey and Kerner, J.,comeure ATTEND. 
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WR. JUSTIBE GRIDLZY DELIVERED THE OPINION OF THE COURT. 


VICTGR HEAMGHD, 
Pefendant in “Hrror. 


In an action for damages for personai injuries received 
by plaintiff in an automobile accident early in the evening of 
August 1, 1928, there wae a trial before a jury in Februsry, 1930, 
resulting in a verdict and jucgment in favor of defendumt. By this 
writ of error plaintiif seeke to reverse the judgment. 

Plaintiff sileged im her declaration in substance that on 
the evening mentioned defendant was driving his sutomobile at a 
Gangeroue rete of speed, northerly im Cicero avenue, Chicago, 
attempting to cross Roseoe street (an east and west street); that 
at the suse time she wee riding, with wll due care fer her own 
safety, with her husband and others in another sutomobile owned by 
her huebands; that her winer sen was driving said last mentioned 
automobile with due eare end caution exsterly on Seseoe street 
and attempting to eress Cicero avenues thet defendant se negligently 
operated hie sutomobile that it ran into the sutomebile, im which 
plainiiff wae riding, im the intersection of onid two streets, and 
that ae a reeult of the collision she eufferec serious and permanent 
injuries, ete.  Defendent pleaded the general igoue. 

On the trial much tectinony woe heard. Plaintiff testified 
in her own beheif and she enlied ae witnesses her seid son and two 
other cocupants of the car in which she was ridings They sll gave 


their vereions of the accident, as did anether of her witnesses, 
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Bmil ¢. Sehmid, a bystander. Dr» Comes, a physteian, alse tentified 
for her ae to the extent ef her injuries and hia treatment of her in 
a hospital. tefendent alse testified and he enlied as witnesses for 
bim George Lomax ond Bernard Lemke, who were im a third «utomeetle 
following defendant's at the time of the collivions 

The main contention of plaintiff's counsel is that the 
verdict and judgement are manifextiy agninst the weight of the evie 
dence. This contention need not be considered by us. It does not 
appesr from the bill ef execptions thet any motion for = nes trial wae 
made by plaintiff or that the trial court sade any ruling om such a 
motion. In People v. Gabrya, 329 I11. 101, 102-3, it ia ssid: “In 
order to bring before thie court fer review the question of the suffte 
ciency of the evicenee to sustain the verciet it is necessnry that the 
losing porty make « motion for « new triel and upom ite being over= 
Tuled except en te sueh ruling, and to include cuch motion, the order 
overruling the seme and execptions thereto, together with the evidence, 
im s bill of exceptionha.” (See, alec, Ys i 5 AL 
Soo» 235 Ill. 589, 597; “uillman v. Cockram, 253 Ill. Appe 415, 414.) 

it is also contended that the ecurt erred in giving defend- 
amt's imetruetione, Noss 3, 4 and 7+ The instructions given by the 
court to the jury are sot set forth im the abstract, and, henee, the 
contention meed net be considered vy use Sven where complained of 
instructions sre contained in the abstract but other civen instructions 
are not eet out therein, such complained of instructions may not be 


considered. (Briggs vs Page, 222 Ills Apps 225, 227; City of Roodhouge 
Ms _Ghristian, 156 Ili. 257, 1415 Zeople y» Heywood, 321 fll. 380, 384.) 


It is further contended thet the court erred in refusing 
to admit im evidence certain ieray pictures of plaintiff, offered 
by hers 16 is mot disclosed from the vill of exceptions that said 
pieturee, when offered and objected to, had properly been identified 


i 


i: 
a 
bu 


| 


M 
; 
i 
i 





ee 


beitisasd fate saaisioyta 2 <anmee «st .Keimadayd » + Shinto «8 keen 
ai xed Yo Yaomtawrt wt bre oekuubad nest te smedxe ods oF an wed wt 


tot aonaeniin as DoLiao ont bus belthtasd oada saabnetet  sLetiqead 


ofideme tua bande & al orew ony ,vamot emo eu wet turned ate 
sMotetiton eft Yo emtd sf? te atpmahicntod yi 
edt “Sadi at Loemios a'ttbimtetg le nei snedaws ten oat 


skye, eala to itgtor vce sputege ‘Ateollses: oie Ineyhe, ome solo 


doit wow’ et van a hovebtamee od fon Soon sol tusties ga TN 


saw {eit3 ven 2 20% matton ynw aoe enetéqooxe Yo Lkid oof mort te9qqe 
a dows re wat tee ham oben wee — aed fads te Heneenase Ww sham 


PM Be ba 


ee te of ant 
at” t bkce at 2 1E-ROL fOr Wicd ‘ene susice®_.y aigeat at —— 


Pe hp we j hi eh a Fe 





: oat twa ts 8 wmolteoup one wolvex x0 am09 aids ‘orate anind od sone 


at ae Me RS eel Bas et. PAAR 
one tad cinasoen a doloney aula abstooe as wumebine nda _ 


P % shat woe ES 
vane guted oak oq ben fats von a ro} ol¢on a vias we 
baer ey 


sebt0, aes snetzon Hous ‘sbacomt oe bas niga owe 02 o iqooee vetux 
stone dive pad Mite xedieyos sosenene omeltqoons aaa oe, aa | LEP 


Wi modtA bag oponis® .y seduaX appte 999i), “emda kigsnse, te 1 AIRY, om 








(odER pEhe wags 9 ALT 28% salve? oy mamiiaay 9tRe .88e mpi. ae 


~baeteh pxtvip at bette gavom olf Jedd bohastage only st, AF ne 

aft YS Movin amoliovriant off of htm’ d 9% «ao penoliomidea. ane 
ed? semen ,hne «foanied odd mi Ai79) foo sow ose yew co as ae 
to bomiaigacs erase movi ons XU bexodtamas og fom Sone mol inetage 


seeldouxtant soviy iodo tud doandeda odd At donkadewoo oXn, amok Somrsfeet . 


og, fom You amoksoursaut 20 deniatenes dows satexeds wo dom tom ons 
ndauedbeol do Vsh9 4TES ORE qq) oLfT SER songt ov amaistt) «borohtamos 
(086, ,085 +5) 18% gboowesl py eigees sab 4¥E ofkh (OO4 geiehtal st? oy 
patewtox ai berxn sxmon oss dodd, debmednes seddvet af at sire 
boretts ,ilisgmiely to cerudelg Gries aladsee aaneadve ai climbs o8 

bise tat? anciiqeoms to Libd od mont besodvath Jom od a1... tod yd 
bobtisnest weed yluegotg dad ge? betestdo ban beret hi amily ¢soumtalt¢ 


y aeetescy tee | 


ate 
or proved, ané the court did not ers im the ruling. (Stevens ve 


illinois Central BR. Cos, 306 Tile 57%, 5754 Jieks v. Cuneo- 
Henneberry Coo, 319 Tlie 344, 348.) 


The judgeent of the Superior court is affirmed. 
APPIRBED. 


@aMlean, P. Jey and Kerner, Je, concure 






3 < hes 


site eek +z 


















Oe “so hehe ot Sag hee Ce 


Py anes ee solios ‘oie eters one Leite als Die 


ees Wa : 


et" ‘tbhee at} vi ‘efile “it +h 
edkive ods Ye mel poss one waleey wh ee Sd 
sala aecte eee pagan ee at debevor,» 

aes ‘gated 2 nat baie ae 7 i | 
eRe, Bikes niphe se OK aah i, oe , oseaiee gene 
— yhomebt re a, Bee ane Lee) yotonedt, neal smh fe . 
oh ante, EEA tli sah. state PBR. *onaetty 


Cobar. ghhe «te eat +: eS eisae?.2% RAL. B i aie 
«hive teh gatvip gat DET SH FH SM ue it EB St inpriipe nee geben 
ash et Mek Sams tari dams MN. 9 fF mates, gi oH ied 





Ot oareted. a hue, 2k atilayn, Bis Se 47a Ste cae Be 
to beataiowes wtpae avr 


gutttesivarmt wards emits sat Feeqaann BRS ME en 





od. FOR Yom amo ktpuetd oak Bo Bx adgned, SOF of ie tt. ate Be 
_gnsetbou® Bp eddy ATER eR RS wc EAE FINE aa a tl 
{. Dee. « wr ass rhts £3 y teas ithe ni x pane ghAd, Pe #3 


socet®e «C7 sete alg te weet aaQ ca a ae 


otwe tel’ eecisqooes Yo. ei atte coup. ona ota tilt ‘ dad 
bas egcaebs mmsi Upsiepaeg imaat Amer AEDS me eee sii ae aga 
Freltie e W Mh TY a 





ay i) 


34566 

JOHN YESTHOCD, | 
befendant in Error, 

Ve 7 


ROSE BObINGTON, 
Plaintiff in Error. 





2 ee I.A. 6 A 0 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


By thie writ of error Kose Bodington seeks to reverse 
a decree entered by the Superior court on Mey 7, 1950. This igs 
the second time the exnse hae been before us. Bo certificate of 
evidence is contained in the present tranecript. 

The action was begun on June 26, 1924. An amended bill 
for an accounting wae filed on December 14, 1925, in which com- 
Pliaimant prayed inter alia that defendant be ordered to return ten 
certain shares of atock, or to pay to him the faix market value 
thereof, with legal interest thereon, from April 20, 1924. After 
amewer filed there wae a hearing before the chancellor, st which 
both parties introduced evidences On February 29, 1926, the court 
entered a Geeree directing that she pay to complainant within 20 
éays the sum of $2650, with legal interest from April 2%, 1924, to 
December 16, 1925, and coetese of euit, and that in default of such 
payment execution issue, etc. In the decree the court found that 
the parties entered inte an agreement to purchase certain renl estate 
im Oak Park, Illinois; thet the ten shares of etock then were owned 
by Yesatwood, and he transferred the same te Mre. Sodington *as 
eecurity*® for the making of the initial payment for enid real estate; 
that subsequently she rescinded the agreement of purchase and converted 
the stock to her own uses; thet ite value at the time of the con- 
version vas $2680; that she ie etill in possesvion thereof and 
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refuses either to return the same er to account to him fer its 
values and that he is entitied te legal interest on the sum of 

82650 from April 20, 1924, to December 16, 1925. che appealed 

te this court, and on Hereh 29, 1927, we reversed the decree and 
remanded the cause “with direetions for » modification of the decree" 
as outlined in our opinion (mot published). (Yestwooe v. Bodington, 
244 Ilie Appe 640.) The application for a writ of sertiorari was 
@emied (244 lle Apps pe xviii.) 

Im the opinion we sai¢ thet the main fact in controversy 
wae whether, at the time the steck wan treneferred to defendant, 
there was amy such agreement between the parties aa contended by 
complainants that om the hearing complainant, as well as his son, 
Tracy, and the latter's wife (who claimed to be present at the time 
of the conversation about the purchase), teetified that there was 
eueh an agreement, and that defenéant and her daughter (who also 
@laimed to be present et such conversation) testified that ne such 
agreement wae made, and thnt the steck kad been "given" to defendant 
in accordance with complainant's previously expreased intention; 
thet whether there wae such an egreement or such «a cift depended 
entirely upen the chancellor's view of the eredibvility of the wit- 
nesses; that “ne he had « better oppertunity than «¢ for determining 
their credibility we find no good reason for questioning the correct- 
ness of his conclusion that there wag such an agreement and that the 
atock was assigned to her to be held ag ecllateral, and net as a 
gifts" that complainant woe entitled on hie demand sade on April 20, 
2994, either to have the stock resarigned to him by defendant, Or, 
upon her refusal so to do, to receive its market value eas of that 
date; that the decree is not, hovever, in such alternative, but 
orders defendant to pay to complainent «ithin o certain time the sum 


of $2650, etes, without civing defendant the opportunity of 
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reessigning the stock to him; that solely on secowmt of this error 
the deeree should be reversed and the cause remanded with directions 
te the court to make a proper medifiestion in the deoreeg and that 
euch modified 4ecree should direct that defendant should reassign 
and deliver the sateek to complainant, or, upon her failure so to do 
within o specified time, that she psy to him the value of the etock 
with interest, «toe, together with the amount of dividends received 
thereon. 

It thus appears that this court in effect affirmed the 
former decree ef the Superior court of February 20, 1926, as to the 
iezuee between the parties, and only directed ite proper modification. 

After the enuce had been redecketed, the Superior court 
on July 3, 1927, in accordance with the mandate, entered a modified 
decree in which it ordered that defendant renesign ané deliver to 
complainant ecic ten shares of stock within 5 daya, and that in case 
ef her failure so te do she pay te him within 10 énye theresfter the 
sum of $2650, tegether with legal imterest from April 2%, 1924, te 
June 28, 1927, ané alee pay the further ovum of £190, received by her 
as dividends OM the stock. 

On January 30, 1930 (efter more than two years had passed) 
complainant fileé a petition in the cause alleging that defendant had 
failed to comply with the provisions of esid modified decree, either 
by reassigning the steok or paying eid euse. He prayed for another 
éeores “making scid judgment finel for the total sum of °3426+96." 
Defendant filed a lengthy answer to the petition, and compisinant a 
replicstion. 

Om May 7, 1950, the court entered a further decree, find- 
img that defendant hes failed and refuses te reaseign to complainant 
eaid ten ehares of stock, mentioned in the ceerce of July 8, 1927, 
thet she also has failed and refuses to pay to him soid aum of 25650, 


with interest from April 20, 1924, thet she aleo has fallec and re- 
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fuses to pay to him the further sum of $100 as accrued dividends 
on the stoek, and that there is new due to him from her the tetal 
sum of $5426.90, together with costa, ete. And the court ordered 
and decreed that a “final decree” Se entered against defendant, 
in favor of complainant, for $5426.90, and thet execution issue, etes 
Defendant's coumeel, in urging the reversel of the 
decree of Bay 7, 1930, questions the jurisdiction of the court, 
as @ court of equity, to enter it. “hile not ebjeeting to the 
amount of the deeree, he argues thot it is merely one for the pay- 
ment of money and that ¢efendant is entitled to a jury trial in a 
law ecourt, ete. In our opimion there ie no merit im the point. A 
proper ease for equitable relief «ss shown in complainant's amended 
bill and after a full henring the court decided thet the ten shares 
ef stock of the value of $2650, im the possession of defendant ,be- 
longed to complainant and should be returned to him, or, if not re- 
turned, thet defendant should pay to him said sum of $2650, together 
with certain interest and the snount of certain dividends reeeived 
by her on the stock. That devision, as evidenced by the original 
deeree of February 2°, 1926, wae in effect affirmed by thie court, 
though the cause was remanded for the making of a modification in 
the decree, After the properly wodifie¢d deeree ef July 8, 1929 
wae entered, it appears that defendemt failed and » efumec to return 
the steck te complainant. Under the deeree of July 8, 1927, which 
we consider a final one, it became an adjudicated fact that defené- 
ant, having failed to return the stock, ewed complainant said sum 
of $2650, interest, etes, and $100 for dividends received. The 
dgeeree of Hay 75 1930, is based upon the decree of July 3, 1927, 
and it determined the total amount of defendant's indebtedness te 
complainant os of ite date. And we regard the errors assigned on 
the record, and counsel's further points, a8 an attempt to re- 
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litigate questions which have finally been sdjudieated. In 
Wabash, eto. Re Coo vs Peterson, 115 Tlie 597, it is held in 
substance that matters decided by an appellate court on appeal 

or writ of errer eannet be re-exemined in the same court on a 
subsequent writ of error brought on the same record. in fribune_ 


Sos vo “mery Motor Livery Cos, 358 Illes 557, B41, it is saids 


"There must be an end to litigation, enéd where « cause has been 
Gecided im the appellate court om appesl er writ of error, that 
court will met review its former decision, in respest of matters 
which were, or might have been, 22eigned for error upon the record 
then before the court. * * * All such matters ore regarded ae 
zes_acjudiesta.” 

The decree of the Guperier court of May 7, 1930, should 
be affirmed amé it is so ordered. 

AVPIPMEDs 


S@anlan, Ps. Js, and Kerner, Je, coneure 
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HARRY ENGLESTEIN, 
Plaintiff and Appellee, 
We r 


TR. SIMMONS C. HAMILTON and 
TR. CLANBRCE He PAYEE, 








Defendants, 
On ef Die SIMMOHE Ge 
£ “ ry > a Ae 
wAMitren. asiibenns 2 A; 1 1 5A, OY 


MR, JUCTICH GRIDLEY DELIVERED THE OPINION OF THE COURT. 


On Bovember 8, 1929, a judgment by confession for $466.49 
Wae entered against the two defendants for rent, eter, cinimed to be 
gue on @ written lease. On Margh 19, 1930, on motion of one of the 
defendants (Dr. Hamilton), the judgment was opened and he wae given 
leave te file an affidavit of merite, which was filed ss well as his 
written demand for a trial before a jurye On April 30, 1930, such 
a trial wae bad, and at the conclusion of defendants’ evidence, the 
court directed the jury to return » verdict, finding thet at the date 
of the rendition of the confessed judgment there ome due to plaintiff 
from saic defendemte the sum of $583. The jury returned such a 
verdict and on May 3, 1930, the court adjudged that the confessed 
judgment be reduced to the sum of $583, and that the same, as so 
reduced, atand confirmed, ete.» againet both defendants as of the 
Gate of ite rendition. From this judgment the defendent, Dr. 
Hamilton, appealed. 

A copy of the lease was attached to plaintiff's stetement 
of claim and the original leaee, datec April 11, 1928, wae introduced 
by him on the trial, By it pleimtiff demhsed to defendants (naming 
them), as “lessee”, the office space on the third floor of the bulld- 


ing on the southeast corner of 47th wtreet and South Parkway, 
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Chiecage, described as officer numbered 314, 316 and 318, * * te 

be oceupied for dentist*s and physician's offices.” The term 

ef the lease was from April 1, 1928, to April 30, 1930, and the 
stipulated monthly rental was $153, te be paid in advance on the 
first day of each and every month. By a clause im the lease the 
lessor (plaintiff) “agrees to furnish steam heat as per the ninth 
paragreph,” in which psregraph it ie previded shat “*Leeser shall 
furnish to Lessee in the ra¢isters a reveenable amount of hot water 
heat or steam heat at ressenable hours, if the weather and temperature 
require it, from the lst day of Getober until the 30th day ef April 
of the succeeding year for the use of the Lessee, except when 
prevented by strike,” ete. 

The amount of the confessed judgment was made up ef a 
Dalamee of rent claimed to be due for the momth of September, 192¢, 
$107; rent for October, $135; and rent for November, $1358. These 
items agcregated $383. In addition there were items aggregating 
$25.49, for water tax and electric current, and $60 fer attorney's 
fees. These last mentioned items were waived by plaintify om the 
trial, but plaimtiff meade proof that at the time the judgment was 
confessed there was Gue umder the lease for secrued rent said 
aggregate sum of $333. 

In Dre Hamilton's affidavit of merits he admitted the 
execution of the lease and the ecvupaney of the demised promises 
by him and kis co-temant for a portion of the terns ind he alleged 
that on some oceagions, "to-wit, all of the months of November and 
December, 1928, and Javuary, February, Morch amd April, 1929," 
plaintiff failed te furnich sufficient hens to the premises; that 
“in January, 1929," after receiving notice of inauf/icient heat, 
Plaintiff “cut through the wall and ran an exposed steam pipe 
through affiant's opereting room," ageinat affiant's conaent, 





“se 
of * * SLE daw DLE 4 ALE boredaml BeotTYe ee Sedhtoesd yopenttd 
mrod ost “esol rio ettutetayde bis ittetemss cor botquvoe ad 
est? bnn eO8OL 08 Lbags 6s e80L VL Lhiga woTt eaW seouk oid Yo 
esis uo conavo’ mi biog 9¢ of «8&id naw keamox tenon voantuntie 
ead gnarl of mt oeuate a ve ssitnon yxOye bas done ab 

admis ant tog, nh toed anade deter? of svemet (r2tcatale) toed 
flaca seaest* dott bobivetg af 22 dqotgeteg dolew at " dgerpeteg 
. totew sox te Jamas eldanoans: 6 atetathat Gti ah eoxedl G2 delat 
exuderoqae bas xeidaew ed? tt satwod eldanoase?' ta gaod needa 7 

fizqa to wah 308 oa Lhome redos9O Ye yah tok red max’ att octapee: | 
‘nete r dqeoxe ‘seeaned ed? Yo vow oa? zo% : ae aattonsione er to 

°. 6 te qi spk enw tnomgiut Sovdehabe edz HO dietone: calle ated 
“AGL ptodmpsgoe 16 dtémom ona sek 4eb of oF OembRS date tO epee 
“pheeT .82L9 vtodmevell tod dkOy Hae PCL yeodereo tot aaee “(PORE 
 gaktegorgye sas? Stow ered mobdibbe xf . 8880 Kodegexene’ amet 
“et yenrtosea tet 098 bee ,tkoriws olibyerts bie ted sodaw Ger Cds esg 
‘git Wo Trdsataty vo bevthe oxew newt bemoitabia’ goad — ene 

' ghw tmompout ead omar B42 24 taild® toorg obmy Tthemtetg doe ytabks 
hie dmer beltvoe col odAcl aft” Yher bad baw oem hewee tee 
. . me ECF Yo tate vtendtage 

‘pats Bodttinne bt 6¥txon te Panel tte oe nesrtiaat ate OO 

“ goulae xg bealmod os Yo Yomeqabon bHs bine beset site Ho morviveke 
begoLLe OM bad sieved ox} 10 ebro We toe HAE O0 Wee tere BEM eel 
ben redeeve™ to dation ett to che .tiwies? vatodons¥d Ganda! to Gan? 
“,@8@L yikiqs ban dome yyawadet qynewont bee YOROL (eeekeNee 
gaat asatabaa Gad 63 died dusiot View dati? 02 SPRLeY Yhivmtal¢ 
gtaod dmotsdYtwhnt Yo varton gat ¥hieon' abate » OGL arnt ake 
pili beas'te tha wiged WA min’ ‘thee’ thie Hate Myoutd dio” TV vata 
stitbamos a" dant rts Dulthage “aber agp: WYRbitt wena 
Sate ie Oy ».. “elneaith gh eR: OF i BE 





» BRS 











-3e 


whereby on some occasions, "to-wit, during all the months of 
February, Merch and April, 1929," the kent in the offices was 
“unbearable’g anc thet because of hie “eonstructive eviction" he 
fimelly vacate? the premises “in July, 1929," and in not indebted 
to plaintiff in any sume 

fo austain his defense of construetive eviction, Dr. 
Hanilton testified om the trial, and be called several other wit- 
neegsts, including »is co-defendant, Dr. Payne. The testimony of 
these witnesses disclosed the following waterial facts in substance: 
Om secasions during the months ef December, 1928, and January, 1929, 
there was insufficient heat in the offices, and, upon complaints 
made, plaintiff endeavored to supply additional hest by putting in 
one of the offices anether, and expoeed, heeting pipe. uring the 
months of February and March, 1929, Pr. Hamiltem made further com- 
plninte thet at times there still wae imsuffictent hest and at other 
timee there was an excessive amount of heat. Im the latter part of 
March he told plaimtiff that beeause of these unentief-etory coméi- 
tions he was going to vaeate the offices, but he did mot do se and 
continucd to pay rent for four months thereafter. During the months 
ef April and Bay the offices were at times excessively hot ond he 
made further compleintea. He did not, however, vacate the offices 
until the end of the month of July when he moved into offices in 
ancther buildine. Apoarently there wea ne trouble from cither in- 
sufficient or excessive he«t during the monthe of June and July. Dr. 
Payne continued to o¢oupy the offices until the intter part of 
September, 1929, when he moved out. The remt for the month of 


August had been paid, os hed also ao part of the rent for the month 
of September, tt further appeared thet when im Maren, 1929, Dr. 
Hemiiten teld plaintiff thot he wae going to move, he had signed 

& lease for offices in another end new building (whick was then not 
fully completed or ready for oecupaney) for a term commencing May l, 
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1929; thet the completion of the new building was eo delayed that 
he could net move into the new offiees on Kay latg that on Ray Ist 
he knew Ghat it could be several months before the new of ices world 
be ready for himgy and he continued to pay rent to plaintiff and 
te occupy the offices im ph@intiffts building umtil the latter part 
of July, when he could conveniontly more into exsid mew sffices. There 
was no evidence introduced showing thet he could net have obtained 
offices ia still another building for temporary occupancy fer the 
intervening period between Hay lst and Auguet let. 

after coneidering all ef the evidenes we are of the opinion . 
that Dr. Eamilton's defense of constructive eviction eae not sustained. 
it ig well settled thet there eam be no constructive eviction without 
a voesting of the premives (juto Supply Co. vs Seeng-imesetion Cor>_ 
Porstions 240 Ills 196, 2015 Keating ve Sprimger, 146 Ills 481, 496); 
and thet cuoh veesting by the tenant muct be within a reasonable time 
after the acts compleinec of. (Denmick v. Skdshl, 102 Ille+ Appe 199, 
BOls Greuti v. Iehem, 7O Ill. Apps 10Z, 194.) “hat is such ressone 
able time ig usuclly a question of fact for « jury, though under the 
Gircumetamces cf a pertieuler enee it may become « quection of lewe 
(subo Sepply Goo ve Soene-in-sobion Coxporations 540 T11. 196, 203) 
Eien vs Bhyge, 246 Ills Appe 26, 30+) Im the leat cited ease it is 
said: “Amé walle it ig generaliy «a question of fact «kether the tenant 
veeated the premizes within a reneenable time after tbresch by the land- 
lord, yet such question may be a question of lew where ell reasonable 
minds teach the conclusion the: the time Was unreasonable.” in the 
present case we think thet from the evidence 211 reasonable minds woyld 
teach the conclusion that neither Dx. Hemlltom nor his eo-tensnt, Dr. 
Payne, vacated the premizes within «a reasonable time after the claimed 
brecohes vy plainviz’, as landlord, in failing to furnish sufficient 


est or im furnishing an excessive quantity ef Bent. snc, hemos, ve 
think the trial court did mot err im directing the veréiet againat 
éefendoants or in entering the judgment cf Kay 3» 18SUsappenlec frome 
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JOSEPH As LAIBL, ) : | 

APPEAL nfo SUPERIOR COURT, 
a, ae | COCK COUNTY. 


JEROME P, ZELENKA, : 
Appellan 6p : PALSY 
ae fi KS i I Phe 6 — ti 

MR. JUSTICS KERNER DELIVERED THE GPINIGN OF THe court, 


A juégment by confession for $1554.17 wes entered on 
June 25, 1923, in favor of the plaintiff upon defendant's note, 
end om his petition said judgment wae opened and he permitted to 
plesé. Cn # hearing before the court without a jury May 51, 1929, 
the iseues were found in faver of the plsintiff and it was ordered 
that the judgment stand in fuli force ond effect. This appesl 
followed. 

When the order of May 31, 1929, was entered defendant 
moved to vacate it and the motion waa entered and continued. On 
December 2, 1929, the motion to vaeste the order of May Sl, 1923, 
was overruled and the defendant prayed an appeal, whieh was 
allowed on filing a bond in ten days and « bill of exeeptione in 
thirty deys. Deeember 12, 1929, the time te file the bill of 
exceptions was extended to and including Januery 4, 1930. Jenuary- 
S, 1930, tne time to file the bill «ef exceptions wis extended ten 
Gays, and on January 15, 1930, the time to file the bill of exceptions 
wee again extended to and including January 20, 1950. February 1, 
1950, it was ordered that the time to file the bill of exceptions 
be extended to and including Februsry 20, 1950, nume pre tune as of 
January 20, 1930, February 5, 1930, a bili of exceptions was signed, 
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sealed and filed with the clerk of the Superior court. 

The time fer presenting ond filing « bill of exceptions 
can be extendeé only when the order is made before the right te the 
bill has expired. (Taylorville Senitary District v. Nelson, 334 
This 510, B13.) According to there orders the time for filing a 
bill of exceptions expired on January 80, 1930. The bill ef ex- 
ceptions shown in the record was not signed or filed until February 
5, 1950. The plaintify hae moved to strike the bill of excentions 
appearing in the reeord om the ground that it was not signed, 
appreved and file¢ within the time alloweé by erder of court for 
euch filing. 

Im the ease of Tierney v. S2ummy, 257 Ill. Appe 457, the 
court, quoting from MeKay vs People, 145 T1l. App. 277» said: 

"The law does not permit the entering of erders in a 
Gause er the signing of bilis of exceptions after jurisdiction 


has been lost by lapse of time. It is true thet after a term 
at which a cause has been disposed of has expired amendments of 


the record may be mace by re t eréers so se to make the 
record spenk the truth. t in s @ases the amendment must be 
based some official er “official note or memorandum or 
menor paper remaining in ilies of the esse or upon the 


recorés of the court, the juége's minutes ox «ome entry in some 
book reguired te be kept by lawe A private memorandum of a 
witness is not sufficient; nor cam the fact preposed ta be 
imeorpornated imto the record be based upon the recollection of the 
sates ex other perecn, or upon sffidevite or teetimeny taken after 
the event has trenepired. And the basis upon which the enmendment 
was made must be shown and preserved in the order or in the record. 
SyboL Fe Ns 20h see 1907 Tlie 153 Brew ¥- on BET Ee 126 Ills 242, 
reaeon for requirement that the besia ef the amendment be 
shown and preserved is that the warrent fer the exereise of the new 
jurisdiction mey appear. The power of the court to exercise juris- 
dietion over the parties and the subject-matter expires with the 
termination of the term. Juriscietion to exert power theresfter 
depends upon the exietence of facts extrinsic to the revord,. ‘ithout 
eueck facts tering shown in the recorc, upon — the recerd will 


show vag eceeeestas f See alec Hubbard v». @, 197 tlle 153 
le ¥ mumld, <6€ Lilie ye yee e ey, elncekes 290 Ills S605 
se Re Re Coes 5 





The se-eslled mune pro tume order of February iy 1930, 
failed to meet any of the requirenents prescribed by the above 
referred te suthorities. The purported bill of execptions in 
this record cannot be considered, for it is ne part of the record. 


We are not asked to reverse because of amy error appsrent in 
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the common lew recerd. There is, consequently, nothing before 
the court for eonsideration. The judgment of the Superior 
court is affirmed. 

APP IBME Be 


Sgamlan, >. Je, and Gridley, J+, coneure 
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ERROR TO MUNICIPAL 
MARTIN GROSBY, COURT OF CHICAGO. 
Plaintiff in Srror. ae 1 T A AAR 
1+ te oh OLae  e 
MR, JUSTICE KERMEE DELIVERED THE OPINION OF THE COURT. 


This suit is based upon a claim for a broker's real - 
estate commission. There was a jury trial. After denial of . 
sefendant's motion for an instrueted verdict in his behalf made 
at the close of plaintiff's evidence and again at the clese of 
Sil the evidence, ané denial of the usual motions for a mew trial 
and in arrest of judgment, judgment was entered on a verdict in 
plaintiff's favor of $4,125. 

Several errors are sesigned. Ye shall consider only 
that of the ¢enial ef the motion for an instructed verdict. 

The question presented for decizion is whether or not 
the plaintiff wae the efficient and procuring cause of the sale 


in question. 
The real estate was owned by defendant on which a large 


garage was in procesa ef construction. He sold end conveyed the 
same October 12, 1925, te one Fred Lewis, for the price of $157,600. 
The property had been placed by defendant in the hends of his 
brokers Plotke & Grosby, composed of Nilton &+ Plotke ami Jaceb 
Grosby. The defendant was not a member of the firm. Lewis had 
been intending to lease a garage but not to buy one, and while 
looking for one to leave he came in contact with one Prohov, who 
was promised = commission by Plotke if he procured a purchscer for 
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the property end afterwards took defendont to the office of Plotke 
& Grosby where he entered inte « contract for the purchase of the 
same, which was afterwards consummated by a deed to him from the 
owner, who paid a commission of $2,500 te Prohev for his services 
as euch brokers Neither Lewis nor Prehov hac ever denlt with 
plaintiff or authorized any deslinge «ith him. Defendant had 
authorized his brokers to offer a commission to any breker who 
would be the procuring cause of making a sale of the property upon 
terms satisfactory to him, but not specifically te plaintiff whom 
he did mot kmow and with whom he had had no dealings. Wor were any 
negotiations had with plaintiff by defendent's brokers for the sale 
of the property to Lewis. They tad given him the property to list, 
but they testified that he had never breught to them any knowledge 
of Lewis. Hie stenographer, however, teztified that she mailed 
to them a letter dated September 22, 1925, et»ting Mamusos had shown 
the gurege to Mr. H. “+ Putishauser and Mr. Fred "Louis". 
After plaintiff’ got permission to list the property 
he advertised that he had a garage of 40 te 0 car capacity for 
wale, not specifying any particular property. In response thereto 
one Howard ©. Rutishauser, Jr+«, calied om him and said his father 
and Mr. Fred Lewis sent him, and he wanted te take them to see the 
garage. Thereupon, after some convereation, plaintiff's stenographer 
filled out one of hie printec cards, civing the location of the 
garage and otating it was offerec for sale by plaintiff, and that 
"this will introduce Mr. 4%. “+ Sutiehaueer and Mr. Fred Louis te 
Mr. Grosby, Address Pavenswood and Lawrence venue.” Underneath 
was a printec form reading: "I agree if the above place is pur- 
chased by GE the deal will be closed by the office of P. J» Kanusos, 
If not, ms will be liable for the commiscion.” “ignature of 
prospect. This was signed by young Mutichauser and handed to him, 
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pleimtiff reeciving & cervon copy thereo! which wae received 
in evidences 

It de@e not appear thet “ubishouser ever usec the cuxdé 
of intredustion. 1% appeure tact Putisheuser aud Gewis hac been 
acwuninted fer seme fifteen yeare ad that Futisheuser was 
interested only, ac textified to by Lewin, im getting a jor in 
enne Lewle leased the gerage. 

The document in question had mo tendeney te establish 
A contractual reletion with defendant nor te show thet plaintice 
wae the procuring enuse of the sale. At mont, it could only 
show that plaintiff brought the attention ef yeung Rutichouser, 
and through him that of the purchaser to the property. But there 
his connection with the sale ended. Upon that evidcemee and the 
further evidence thet young Sutishauser accompanied Lewis when 
he was shown the property by one ?rehov, another broker, rente 
plaintiff's entire claim of being the procuring comne of the sale. 

The omly interest young “utishauser hed was to procure 
a job in case his friend Lewis leased the garages 4 wae this 
that prompted him to get a list of places where a garage might be 
obtained. It was entirely voluntary om his part and mot authorized 
by Lewis. The latter di¢ not know and never had omy dealings with 
plaintiff. “hile Lewis ene locking for «a ploce he come in contact 
with Prekov who also had the property for sale. It wag he who 
specifically broucht Lewig' attention to the property and interested 
him im the purchase. He took him te examine the enme and afterwards 
to defendent’s brokers to close the den] therefor. 

It thus appears thet pleintiff's ecole claim for being 
the procuring csuse of the sale reste upon his interview, av sfore- 
said, with young Rutishauser whe represented no one but himself and 
who manifestly nad nothing to do with bringing sbeut negotictions 
for the sale. 14 was not until Lewis met Prehov thet his attention 
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was dirzetiy called to the property or that eny attempt vas mace 

te negotiate the enle through him. laintiff was still seeking 

@ purchaser «efter the sails had been negotiated without any effort 

om hie part to reach Rutishsuser ar ay ome tTith whom he wag ¢ennected 
aucepting thet plaintiff testified thet *I eulicd Nutinhauser a eoaple 
of times and acho¢dy ansvered the phone and I tried to treee him 
back." In erder te sustain a recovery by « broker of real estate 
commissions it miet appear thet such broker was the procuring cause 
of the sale effected. (Boxers vy. Simpson, 166 Ill. Apps 45.) Tt 

ig well mettled law that the broker whe has beon the efficient 

couse of the exle in the one entitle¢ to earmiscions end thet this 
right is not affeeted ty the fact thet he sells to one vhose 
attention to the property had before been enlled by another breker. 

Ag waid in KeGuire vy. Carlson, 1 Ills App. 295, 306, and often 
repeated in other decisiona: “ft is not the breker she first speaks 
of the property, wut he whe is the procuring ceuse ef the snle, be 

he the firet or second who emgaged the attention of the purchaser.* 

It was algo said in that qase: “The defendant appears to heve ected 
im gocd faith, and there is to reseon why he should be eubjest te 

the payment of double commiasions.” The lew om the aubject hae 


alse been stated in Baldino vy. Nemneberry, 191 Ills Apps 368: 


“where several brokers are employed to preeure a yur- 
chaser for real estate and one of them brings an action for 
Commissions, he not only muct prove that he commenced negotiations 
with a party who subsequently purchased the property, but, in 
order to recover, must also show by a preponmderanee of the evidence 
that he actually brought about the consummation of the sale, or was 
prevented from so coing by the fraud, presurement or misconduct or 
fault of the owner. * * * Where an ouner of real estate employs 
several reel estate brokers to effect a sale of hie preperty, the 
broker whose efforta actually bring sbout the eale ig the one who 
is entitled to the commissions fer » sale, provided, the owner acts 
in geed faithe® 


The broker wust find and produce tc the vendor a purchaser who 
is ready, viliing end able to complets the purchase proposed before 
he is entitled to = commission. (<ilgom vs Masam, 156 Ille 304, K9-) 
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it cannot be epid on this state of facts thet the evidence presented 
had any legitimate tendency to show thet plaintiff wes the efficient 
procuring cause of the esle. ven if Lewis’ attention hac been 
wrought to the property by locking at a lict of available properties 
furnished by “utichauser on which wes the property in questien, yet 
ee the evidence discloses that Levis geve the matter no special 
attention until iméuced to visit the property by Proher, such fact 
haé no tendency to establish plaintiff's right to a commission. 
The judgment is reversee and the enuse remanded. 
REVIRSED AND REMANDED. 


BGaplan, FP. Joy and Gridley, ds, concurs 








; preol hs 
ousisiixe dé r 
a y 
S Pato anew need bat Sioa aoe me Me ee 

. viper gots Ps 

‘bee: & a aaatate Sinai se fice 
“¥ te wt a ahs peeps is pborbnedy Bute stl 
ef We: ae ae % rele oa at 4 ‘tS IOS 
Sey SS Uh TR ~nabrduae rt re eel 


ifs reggae er... fr 


Me i oe TRS wets row eieth. eae  SHRH ree weld rt 
. GHA tau 


gkas BAO Ohe geednn ieee 0s -wele ies eae te iatane MES i ie nas 






aS 


_— 









—— 


es 





LS 


astehs os OP atin as. aly Geek ede 
WOMGD eh ¢ 

aierd Yad ieiy te elias feeme SEAR ieee ca | 

wees be Oe ke Ve eae ee ae eee 

- i , } ; rece fos dha kasd mi Hee : 

miavas” BATES: ae sees ae? soe HE FEY SARGE AE RRR MRE ak RPP eROF 


‘veg stipniy ahd to sactesets wt? wep WEY TRE te aeee. ott at 





w 





od (eine ety ta Wate yee i te et whe as ot a® 


botas” Seed OF wiseyem deans ter “O* ote Fae RD Sy ices coir es 
Se Peataes Sh Bioasie’ ae Yeo Neaads Wa ms See Hep 1 ee woog wz 
{ Cae Pieters “GAS wy war’ we? . eet hageey See Oh ‘lohan one 


ni dpitons rode Bead ean ae oe a 


rPOe Vaek Slit POS Lyeereteuneh sv eerie ee ae eae SY 


cele don Peete Lewes “RiAee 
ae ne ae ewe ARNE 
TAS PYM oe eae iso ii hy 
1) aw, Qe 
wis ‘ : ig Bs Ys SUA a hd, ea a ; ee 2 Re oy 
Pak Bh. _Sh.oh BEY rads essa map 2 ote Gone seboowes g ha 3 








Prk es WEA SO BA ep A age ¥¢ ian pak Wee ee 
Vv + &2eFn9 Lang "hi "pee Bie Bes Sed Pi Be hin stat 
Ge age Bia SLA PF iapuad so os SERRE TH ae) ae a wes La senm 
abe et Sse & oiag ad smote aipica SEAT he witrt Vie Seay 
@Zy LRP PAG « Ye Se 9% iy ‘esha? * aie awit ae ae Lome et 





‘seins Biers): i mt 
atv senadtouse «© ned wale oe chatty tain ea RRS Werts af at 
ete tos. soaps wy Mendig 2 B Siae SRLS: & S pie. tite ahitha s eee oe. ws 


eS be «8 Mess 2) . gee ae te BRAS FF cee ak oat 


Diese senawly # 





34503 
JORT Re GEARY, 
in & OF CHISAGO 
KB. Le KOSHIC ané on 
Be. We KONIG, os fy vy AR PA 5 
ad ‘7 =< wk ete ¢. x 0 


MR, JUGTICH KERBER DELIVERED THE OPINION GF THE COURT. 


& judgment by confession for $275 due for rent and $26 
attorneys’ fees authorized in the lease of eertain premises from 
Plaintiff te defendants wee entered and on defendants! petition 
vacated end aet aside. nm ao hearing before the court plaintiff's 
Gawages were eseesseé ct $165.60, to which wae added aos part of 
the costs $25 fer attermeys' feces. This appecl followed. 

At the hearing defendants claimed three grounds ef 
éefensej (1) lack ef supply of water for maintenence and 
continustion of defendants' business due to frozen pipes; (2) 
lack of adequate radiators to enable defendants to supply sufficient 
hot water to keep the mater in flowing condition, and (3) thet the 
windows and deers permitted the air to come in. 

It appears from the lense in question that at the time 
of its execution the lessees examined and knew the condition of 
the premises and received them in good order and repair, that 
no representations not therein expressed or indorsed thereon - 
and there was none - had been mace by the lessor as to the 
condition or repair of the premises, ond thet the lessees would 
keep the same in good repair at their own expense. There vas 
HO provision im the lease for repaire by the lessor unless the 
premises were rendered untenantoble by fire, and then repair by 
the lesser was merely optienal. 
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The lease wae under seal and never modified. It eas 
gated April 17, 1928. Defendants tock possession under it and 
operated their business of repairing automebile brakes for over 
twenty months. January 21, 1930, without giving plaintiff any 
motice and without paying the rent of $275 that was payable on 
the first of the month, defendants vacated the premises. Het- 
withetending the plaim previvions of the lease, the court, contrary 
to familinr law, heard testimony of preliwinary verbal promises 
which, if made, unquestionably mergeé imte the leaue, and alee of 
subsequent promises to fix the windows and to put in an additional 
rediater which, if made, were a pudum pactum. The court ruled 
that, “there is an implied duty on the part of the landlerd te 
furnish apparatus sufficient to heat the premises in thni Line of 
business to a certain degree of tempersture.” The lew on the subject 
is so well settled that it is eupererogetory for an appellate court 
to have to refer to it. It seems, therefore, unnecessary to repeat 
that where the parties have made an exprese agreement the lew dees 
not enlarge er qualify it by implicstiong (Subens vy. Bild, 213 111. 
5233 Taylor on Landlord ond Tenant, Sth Ed. Jee. 253); that there 
ie no implied covenant om the part of the landlord that leased 
premises ore fit for the purposes for which they may be rented or 
that they ere im omy particular condition; (Sumasack vy. Horey, 196 
TLL. 569, S71; Cromwell yo Allen, 151 12ls Appe 404, 4063 Eatson ye 
Moulton, 100 id. 560); or tenantable or will continue se curing the 
term, and that a landlord is mot bound to repair unless he has 
expressly agreed to do #0, and thet « promise te repair after the 
lenee is entered inte is a mere nudum pactum. (‘oods on Landlord 
emd Tenant, sec. 382; Humiston, Keeling & Cos vs Wheeler, 175 Ill. 
614, 819.) 

The written lease being before the court in the statement 


of claim showing express covenants thot exclude any duty on the 
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“te” 
part of the landlord to make repairs ond negativing the right to 
any such grounds of defense as are here made, there wee ne 
guctifiestion im law for opening up or setting aside the original 
judgment or in entering the judguent appealed from. 

As the only diapated facts are thus presented by evi- 
@enee which, under the principics statec, were imadmiscible and 
should have been disregarded, we wit, in the fuee of thie record, 
reverse the judgment appesled from and snter o judgment in this 
court for 2298 in fevor of the plaintiff ond against the defendants. 


JUUGMENT KYVSRGES WITH FINDING oF Fact 


feamlan, Ps Jo) and Gridley, Js) concur. 
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VINDING OF PACT. 


We find on a fact in this ease that dsfeniaats 
M. Le Aoumig and B. Ys Koenig were indebted to the plaintiff, 
John KR. Geary, om January 24, 1930, in the sum of $275 for rent 
of the premises known ag 7430-52 Stony Ieland avenue, “hiengo, 
Zilinois, for the month of Jamuary, 19503 alwo for the sum of 
§20 for attorneys’ fees in entering up judgment. 
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MR. JUSTICE KERNEK DALIVERED THE OPINION OF THY OOUNT. 


This wee am action in assumpsit te recover money claimed 
to be gue plaintiff, "iiliam H. Burn, from defendant, Lee Sturges, 
for services in bringing about the consolidation of Sturges & Burn 
Mfge Cos, & corporation, with the Solar Metel Products Co. The | 
declaration contained only the common counts. The ples was non 
eaasumpeit. The esuse wee tried before the court and jury and re- 
sulted im a verdict and judgment xgainst the defendant for (62,500. 
befendent appealed. 

There wae no express sgreement oe to the smount of 
compensation te be paid plaintiff. The agreement upom which the 
plaintiff relie¢ to extablish hie claim egsinet the defendant was 
im the form of a conversation which the plaintiff? eclaime: he had 
with defendant, in which defendant agreed thet if the consolidotion 
went throuch he would pay the plaintif? an amount, the interest of 
whieh would be eufficiemt to take care of his femily in the event 
ef anything happening, The defendont denied that he ever had any 
such conversation. 

The defendent contends thet the plaintiff failed to prove 
the reosonable worth of his serviecs or to establish hic dameges by 
amy proper evidenees thet the verdict is ogeimet the menifest weight 
of the evidence and that there weo no undertaking by the defendant 
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in¢ividwally te pay plaintiff and thet nome will be implied. The 
entire and omly evidence of pleintiff's desages ia the testimony 

of Joseph Yingfield, Owen Boore and Edward C. ‘meeth. Joseph 
Wimgfield testified that he had something te do with the enle or 
consolidation of corporstions im the past ten years such as bank 
corporations and verious industrinlas thet he hed experience where 

mo price was fixed for the consvlidation or ssle of a business as te 
the usuel cherge for such services. He was asked the question, 

“shat was the reasonable, uowal and customary charge where an in- 
dividual, at the request of an officer vho ws presi¢gent of a eor- 
poration of $1,500,000 estimated veluc, sterte negotiations to have 
that corporation consolidated with a corporation with a value of 
($800,000, ané that such consolidation tekes place ané no price is 
fixeé for the services of the individusl who bringe the parties to- 
gether for the purpose of consolidetion?” He replied, that if 

paid in eash it woulé be ten to fifteen per cent; that if met paid 

im cash the conditions weuld change the situation come; thet it would 
be more if deferred payments were te be considered. 

Qwen Moore testifies thet he eae a certified public accountant 

and had occasion to examine into conditions sf consolidated cor- 
porations; that se such he heé been brought in touch with amounts 
charged as * comai seione" for the consolidstiom of corporutions; that 
he had examined several every years thet he knew the rensonable, usual 
and custemary cherge for oringing about the conzolidation of corpor- 
ations, and im response to the question, “what is the usual, customary 
and reasonable charge where «a man is employed to bring sbout the meet- 
img between two parties which results in the comeolidetion of tro 
corporations in which the amount of $1,500,000 ie the smoumt et which 
the person who employs him valued his ecrporation,” replied: Ten 
per cent payable in cash io a fair fee. The witness Bdward C. Smeeth 
‘testifies that he was president of an investment securities company and 
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as euch had something to de with getting parties together te eon- 
solidete busimerses or corporstions curing the past ten years; that 

he wae familiar with the ususl, rensonable and customary chorge for 
brincing parties together who consolidated organiustions; that the 
maximum was a prescribed, ususl or profeesionsl fee, and in response 

to the question, “shat #as the ressonable and customary charge where 

& person brings parties together ané continues for o time to examine 
the plant and them the dexi is cungummated later between the prinetpals 
and the lawyers, dbased upon the valuction of the person whe employs 
him,” replied: The minimum would be ten per cent, from that ape 
Opjections were made te each of the questions on the groumé thet the 
q@ueetion did net contain sufficient facts; thet the question was not in 
proper form, and that the witness wes not preperly quelified, and that 
the question, being a hypothetios1 question, did not contain facts, and 
that it did not appesr thet the witnesses hed heard the testimeny. The 
objectione were overruled. 

Beither of the parties to this eause wae a broker or in any 
way engaged im the business of consolidating corporations. There was no 
evidence of a genernl usoge or custom. In the hypothetical questions 
the facts, az shown by the textimeny im the ease, were not stated, 
neither esa the relation of the parties, the time or efferts epent by 
the plaintif’, the manner or weane by which the congolideation was effeet- 
ed. Nor did it appear that the witnesees knew the circumstances under 
whieh the services were renderec, wast they were, where and when pere- 
formed; nor ¢i¢ they have personel knowledge of sl) the services render- 
ecg mor were they «cke¢ what eas the customary charge fer pertioular 
services rencered, detailed and epecifies in their hesring in the evie 
dence or in the hypethetienl questions put to thes. They were anked 
only to state the usual, reasonable ond eustemary charge for bringing 
about the conselidction sf eorporstions. They testified to the usual 
end customary comsiscions paid for intredweing parties in a conselidetion 
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in the neture of a broker's fee. The objection here is te the 
insufficiency of the evidence te sustain the verdict. 

The only question necessary to be considered, presented 
by this recerd is - has the plaintiff proved the reasonable value 
of his services anc established hie damages by amy proper evidence? 
The resonable value of services ean only be established by showing 
the usual, customary and reasonable value ef the particular services 
rendered. It is the proof of a fact, like any other fact in the 
case, and unless particular services are described there ia no evi- 
éenee of ressonable value. Yrom this record, it was the theery of 
the plaintiff, that he was entitled to a commission established by a 
Customary chargé, regordless of the actual services rendered and 
that it wae unnecessary for him to particulerise the services rendered. 
Ne inquiry wes mace of the witnesses - what vee the customary charge 
for particular services rendered, detailed and epecified in their heare 
ing im the evicence or im the hypothctiecs1 question. The defendant was 
not bound by any custom of the brokerage businecs, nor could he be 
presumed to have contracted with reference to any customary charge of 
commissions paid in that line of business. Persons not engaged in a 
business are not bound by customs or useges of the business. A usage 
or practice, to have the standing in law sz a custetiy Duct be uniform 
within seme sphere; it muct be lonc extablished and generally 
acquiesced img to bind the defendant it gust be shown that he had 
aetual knowledge of the custom, or such facte must be shown from which 
he could be fairly chargeable with having knowledge, so that it entered 
into and became « part of pinintiff's contract. (lyer ve Sutherland, — 
7S Ill, 5833 Swern vy. Shurehill, 155 ills \ppe 5053 Kelly v. Garpolly 
223 Ill. 309.) 

A question propounded te an expert witness must recite in 
substance all the services teatified te or he must have heard the 


testimony or have personal knowledge of all the services rendered. 
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(Wolters ve Megom, 1°99 Ille Appe SECS Pyle ws Byles 158 Ill. 289.) 
& hypothetios1 question ie only proper to be put to expert witnesses 
when the facts therein atated are fairly within the ramge of the 
testimony. (Fuchs vy. Tome, 216 (lle 448, 448), and such testixony 
is of no value when the hypothetical question dees not cover the 
material facts in the cace, such me the reletione of the cefendent, 
the circumstances under which the eervices were rendered, the time 
employed, the nature and extent of the consultetiome ané all the cir- 
cumetances surrounding the services» (HeNemere vy. YoHamara, 84 Be %o 


9013 Brady vy. Richey & Cesey, 187 “s ¥+ 808+) The objections made 
to the questions propounded to theee witnesses sheuld have been aus- 


taimed. ‘imece we have arrived at the conclusion that there must be 
@ mew trial, «e refrain from pacaimg upon the weight of the evidence, 


The judgment will be reversed and the cnuse remandede 
REVERSED AND REMANDED, 


Seanlan, Ps J+, and Gridley, Js, coneure 
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pellee, 
Ve 
OLIVER FF. WITH et ale, 
Defend ante. 
GOoK COUNTY, 
si e 1 T Es 
appeal of OLIVER Ps salt?a | PAS A.641 


MR. JUSTICE KSRMGK PALIVERSD THE OPINION OF THE COURT. 


_ Marry J. Fireman, complainant, filed a erediter's vill 
on = judgnent cf the Municipal Court of Chicago against the defendant, 
Oliver 7. Smith; the judgment waa obtained by Villiam Hughes 
February 27, 1925, for $32,405.60, upon a judgment note dated 
Sovember 26, 1921, which judgment had been assigned by Hughes te the 
Complainant June 2, 1927, OLiver F. Smith filed his cross vill te 
have esid jucgment set aside and to have it and the indebtedness 
G@eclared panic, anc to have the bailiff's decd issued upon exnid Judg~ 
ment surrendered and eancelied. The chancellor entered o deeree 
as prayed for in the amemied bill of conpiaint, finding thet the 
Wunicipal Court judgment is in full forces and effect ané unantisfied 
ae to $19,008.57, plus interest and costs, and appointed a receiver 
of all the seeets of Oliver F. ‘mith, anc Giemiased the erons bill 
of Oliver ¥. “mith for want of equity. To reverse thie decree the 
defendant, Oliver ¥. omith, appealec¢s Oliver Fs omith will be 
hereafter designated as the defendant. 

The original vill alleged the recovery of the judgment 

Pebrusry 27, 1925. Ite assignment to complainant June 2, 1927, 
alleged the inaue and return nulle bons of execution, and that 
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defendant hed various assets and asked for discovery as to unknown 
assets. Sy amendment to the bill it charged that December 27, 
1921, there wae delivered to Harry 3, Stever, president of Citizens 
Trust and Savings Sank, certificates fer 301 shares of capital steck 
of said bank in the name of defendent ond indorsed in blank by him 
that ssid certificates are still in his name and im the possession 
of the bank and Staver and are still defendent's property, subject 
to the lien of plaintiff's judgment and prays that the bank and 
Staver may be ordered to isewe and deliver ssid stock to the re- 
ceiver, It sleo made the bank and ‘taver defendents. Defendant 
eMewereé under oath, denying epecifically every ullegation of the 
bill except as to the recevery of the judgment, isewe and return 

of the execution ani the filing of the sevignment, and alleged that 
at the time of the emtry of the judgment the ameunt due on the note 
had been reduced by payments coliected by Hughes te less than $16,000 
and denied that anything remained due on seid jucgment above defend- 
ant's claim anc set-off; that before the asvsigument, all money due 
on the mote had been fully paid; that complsinant was not the 
equitable owner of the judgment, that he woe a secret agent of 
Hughes, and thet complainant knew eoi¢d facts; thet om Jume 10, 1920, 
defendant purchased certain real estate referred to as the 91st 
street property from Marshall Smith, then the owner and in possession 
thereof, improved with a brick apartment buildings thet ell the con- 
sideration therefor «us furmished by defendent but the deed was 
executed by said Harshali “mith to esid Bughes ot defendant's request 
and said Hughes accepted said conveyance and sgreed with ¢efendant 
to mamage said property as defendant's agent anc to hold the title 
thereto subject te his order and upon his request to execute to him 
at amy time « conveyanee thereof and during all the time that such 
title wae held by Hughes he would render an accounting and pay te 
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a“ 
the defendant all money reeviveé ae rents, procescs of anle, mortgage 

or other transfers, which agreeuent was verbal, and om the sume day 
Hughes and hie wife executed and delivered to defendant a deed convey- 
ing thie property to defendant which wes helé by him unrecerdeé until 
destroyed; thet Hughes received and accounted to defendant for the 

rents from thie property up te GYeteober 1, 1922, but thereafter ceased 
end refused te saevount; thot Hughes is indebtec to defendant im an un- 
known amount representing rente, preeecdes and income reeciyed from 

enid property from and after Sovember 1, 1922, and still continues to 
Collect oaid incomes that defendant has repeatedly applied te Bughes 

for an secounting ond conveyanee of said property end has now pending 

in the Cirewit Court of Cock County bie b111 against Buches praying 

for auch accountings that anid judgment wae entered by confession upon 
a note signed by defendant fer $30,000; that a pluries erit of execution 
was issued om anid judgment Jume 26, 1927, and = levy thereof made on 
éefendunt's interest in said Gliet street property and the same acver- 
tiged to be sold July 15, 1927; thet there are and were at the time of 
gaid alleged sezignment and bailiff's sale due defendant from said 
Hughes large amounts of money as rents, profite and proceeds derived 
frem anid Slet street property and from the coliateral security men- 
tioned in defendant's anewer te the original 6111 of complaint in excess 
of all money at amy time due om said judgment and oll money due or owing 
from defendant to Hughes; thet defendant ia entitled te anid rente and 
proceeds ané exid Hughes had, at the time of said bailliff's sale, and 
has eince, collecteé sufficient remte and prececda from anid Dlet atreet 
property and coliateral security to entirely pay omy indebtedness ever 
due to Hughes upon said judgments thet seid Bughes is helding the 
apparent record title te eaid 9let street property as trustee for defend- 
antj that complainant has ne interest im esid judgment or bailiff's 
certificate of sale and should im equity retein ne title or interest 
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under said sales that enid certifiente of sale ought to be 
eurrenderedg that ssid 9ist atreet property hus always been worth 
$100,0003 that said Hughes hae oiso held as collateral sceurity 

for defendant's notes and inéebiedness o lerge amount of bends 

and shares of atoeck, which bomde aaid Hughes has disposed ef with- 
out sccounting to defendant for the preceedsg that Hughes obtained 
said bonde and shares of stock on December 27, 1921, from the State 
Bank of Chicngos that eaid collaternsl] security was held by Hughes 
ond certain bonde with interest thereon were paid to and collected 
by him in full om May 1, 19273 that «t or after the time ssid Hughes 
se acquired said notes and collateral wcourity from oaid bank, 
éefendant etated tc Hughes thst Hughes then held the record title to 
eaid 9ist street property and to continue to held it as security for 
payment of all defendant's indebtedness an! that in order te make 
enid Hughes more scoure, defendant would tear up snid deed of cun- 
veyance of said S9lst street property so mde by Hughes and wife to 
defendant and thereafter, on January 6, 1922, did so in the presence 
ef Bughes} that eaid promissory notes, thouch long since fully paid, 
have never been surrendered but «re «till held by Hughesg that said 
pluries «rit of excecution, sale, certificate of sale and any bail- 
iff's deed iesued thereon are mull anc vold end mere clouds on defend- 
ant's title to said real estate; admits seid 301 shares of bank stock 
deseribed in the amendment to the ericinal 611] were in defendant's 
name, indorsed in blank by him, appear in ae mame on the books of 
eaid bank and are atill im the possession of oaid bank and said 
Staver, and ere atill defendant's property and were on December 27, 
1921, delivered to eald Staver ag etated im said amendment, «xcept 
that they vere ao delivered to anid “taver as agent of Yilliem Hughes 
with his knowledge and consent to be held as collateral security 

for eny indebtedness of defendant to esid Hughes. 
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The ¢efendunt's eress 6111 contained the same allegations 
as his anewer and prayed that seid bailiff's certifieate of sale 
and any bailiff's deed iscued or to be issued thereon may be set 
aside ané deelared veld ae ageinet defentant as a cloud upon his 
title and that complainant may be required te eo tisfy said judgment 
ef recerd in the Municipal Court and have general relief. 

Seteober 29, 1928, complainant having moved for the appoint- 
ment.of a receiver, the court ordered thet the motion “be held in 
abeyance pending a hearing on defendant's offer to prove that the 
judgment had been paid some tine between February 27, 1925, and June 
Qe 1927, and that the cause be referred to a master to hear evidence 
and report om the sole question ‘was eaid juégment paid by defendant 
te Hughes some time between February 27, 1925, ond Jume 5, 19277°* 

A hearimg was had before the master, at which defendant ond Hughes 

and other «itnesses testified and documentary evidence was introduced. 
The master filed his report in which, after making numerous findings, 
he concludeé that “anid judgment bas net been paid.” m December 

1l, 1928, the chancellor approved the report of the master and entered 
an order appointing = reeeiver for the acsete of the defendant. From 
the entry ef this order defendant appealed. This division of the 
Appellate Court affirmed the order appenied from april 30, 1929. 

During the time the appeal from the iniesaetneen/sas nities and 

on January 9, 1929, the cause wus referred to a master to take proofs 
and report the same with hig conclusions of law and fact; a hearing 

was had veforé ine master at whieh witnesses for the respective parties 
testified, and docmneutasy evidence was intreduesd, and it wae stipulated 
thet the evidence thet wae taken om the former hesrings shall be eon- 
sidered the eame au if the parties exlled the witnesses at this hearings 
The master filed his report, exceptions filed by the defendant were 
overruled and the court entered the dweree appealed from, in vhich 
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the chancellor finde, among other things, that on February 27, 
1927, a judgment was entered in the Municipsxl Court of Chicage in 
faver of Yiliiem Hughes and against Oliver ¥. “mith, in the sum of 
$32,403.60, whieh judgment was based om a certain judgment note for 
$30,000 executed by anid Oliver FP. “mith. That an exeeution there- 
upon issued upon said judgment directed to the bailiff ef said 
Municipal Court of Chiengo, which said judgment «ae returned no part 
satiefied; thet eaxid judgeent was subsccuently assicmed by the exid 
Billiam Hughes to Harry J. Yireman, the complainant, who is the owner 
of eaid judgment. 
That seid Cliver ¥. “mith at the time kere in question 
Was a bankers he organised the Citizens Trust smi Savings Bank in 
1965, and became ite president. fricr te becember 23, 1921, said 
Smith and said Hughes had various financial deslinga with each other; 
that on December 23, 1921, about one o'clock in the morning, Smith 
came to the home of Hughes, and told him that it was necessary for him 
to have $80,000 the following day, because he was im some trouble in 
the bank. Hughes promised to help him raise the money} he told him 
that he hed $10,000 im cash and “mith suggested that Hughes could pro- 
cure # loan from the State Bank of Chicagoe December 24, 1921, Smith 
end Hughes by appointment met Maurice Berkeon, am attorney, who prior 
to that time had been attorney for Smith and said Citizens Trust and 
Savings Bank, but repreeented Bughee in the transaction im question. 
Smith agreed te turn over to Hughes ee security for the loan, a note 
@ueranteed by the directors of his bank for $30,000% aise 501 shares 
of stock ef the Citizens Truct ond Snvings Bank, and a second mortgage 
bond for $40,500 om the Speneer building im Chienge. “mith promined 
te pay all the loan to Hughes withim a yeer. ‘mith end Hughes went 
to the State Bank of Chienge with attorney Berkson, where Smith intro- 
dueeé Hughes to one Cox, vice president of the bank, and tolé Cox that 
Hughes desired to make a loans thet he would cive ns security second 
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mortgages om two buildings, ome at 8500 Hichigan avenue, the other 
at 5400 Prairie avenue, aleo the $40,500 “peneer building bond. 
4 few days therenfter the bank agreed to make the loan and the 
transaction «aa finally closed by delivering to said State Bank of 
Chieage a check of Hughes for $10,006, a note signed by Hughes for 
$70,000, together with the collateral heretofore mentioned. The State 
Bank of Chiesgo turned over to Borksem, several motes which eid bank 
held ac security for Smith's loan, ome of anid loans being fer $30,000, 
Gated November 28, 1921, another for $20,000, dnted June 2, 1921, and 
another for $25,000, dated September 6, 1921. The steck of said 
Citizens Truet and Savings Sank was net turned over to Hughes, the only 
¢@llateral received by him ai the Gime ese $40,500 Spencer building 
bond snd seid $50,600 note, om which the judgment hereinbefore men- 
tionec was entered. Between becember, 1821, ané Jume, 1922, “mith 
made two payments on account of said indebtedneas, one for $3,000, and 
another for $1,000, making = total of £4,000, which was to apply on 
enid note guerenteed by the directors ef the Citizene Trust and 
Savings 3ank. 

Hughes was compellec te pay the $70,000 note to the State 
Bank of Chicage when it became due. In June, 1922, Smith told Hughes 
that he needed $10,000; thet he had $12,000 worth of Motor building 
bends; that he would turm the bonds over to Hughes if he would give 
him $19,000 im adcition to what he hed already advanced to him. Yhere- 
upon, Hughes gave Smith his cheek for £10,000 ane received $12,000 
worth of said Motor building bonds, In order to raise the $10,000 
Hughes made a loan for $10,000 at the benk and gave his note therefor 
payable in ninety cays. In November, 1922, “mith told Hughes that 
he could not pay the $80,000 he owed him as he had promised, and stated 
that he desired to settle the matters; that he would give him the 
: Speneer building bend for $40,500 and the equity in the building 
| located ot Gilat street and Escanaba avenue, valued at $25,000 being 
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subject to a mortgage of $41,000. On Gctober 14, 192%, Hughes 
wrote a letter to Smith in which he enid: *I am returming herewith 
note for $30,000, to be signee by you and indorsed by Mesors. Zuber, 
Cameron, Smyth, Hagamen and Stever. ‘This note is » remewel ef note 
given me by you and indorsed by your directors as ecoliateral for lean 
secured by me for you frem State Bank of Chicage Secember 24, 1921. 
Sign this new note amd have it indorsed «ot once. Gn receipt of same 
I will have old mote cancelled anc returnec to you.* 

im the early part of November, 1922, Hughes and omith 
came to Berkson's office with a statement of their various transactions 
im connection with the loans, and Hughes states that he had settled his 
matters with Suith as well ac he could, uncer the circumstances, and 
that he, Hughes, wae to have the property st Plat street and Escanaba 
avenues thet he, Hughes, wae to have the Motor building bonds and the 
Spencer building bond, and that he, Hughes, wae allowed o discount 
of $4,600 on the Speneer bond and « diacount of $2,050 on the Motor 
building bond, and that he, Hughes, was to retain the $50,000 note 
indersed by the directors of the bank, om which 24,000 had been paid. 
Gmith and Hughes infermed Serkeon that they had agreed on all of the 
items, and that the balance due Hughes after the sdjumstment of the 
various debits end eredits wae ©19,008.87, for which a new note was 
te be signed by “mith and indorsed by the directore of the said Citizens 
Trust and Savings Bank. A note for that amount was drawn by Serkeen 
and given to Smith, who was to procure the necessary signatures thereons 
gaid directore were aleo to guarantee Hughes againet loess om notes wri¢k 
he had indorsed at the bank. 4 statement showing the various debits 
and eredite saa prepared and submitted by Hughes and “mith, ss follewst 
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"State Bank of Chicago - Balamee Guts scessee see 0866 000.00 
Citizens Bank = Hot@ececciscvvevrvsessecasncese 15,000 e060 
Citisens Bank - Hot@ccessscccswsesscssescssessee 10,960.00 
Citizens Bank <- Hot@essess sesesvessesseesecsee 3,567 «80 
Debit 9let St. BUG Bor cassssceretsecesteccsvesee % y S11 290 
Citisens Bank - Inte PRG ecsseenccsesecaseccese 84 .83 
Citizens Gank < ints PRidssessacevrssrsecceevee 16142 
Attys Fee and mpe - Set Lommesscrcneesecoe 119017 


Spencer Bonds <- DO phO0ewces eovensessuseeencns $36,500 .00 
Meter Bonds - $12 DOD ere se eee eersreneexsusesece 16,090,900 
Bquity Plat Dts B Beet ece et eewenrrcsesesereves 25 900,09 


BRecccccsccnsaeceace 700075 
Seteeecrteeeeeeeaeanee 472250 
Inte Boter Bonds to 1 TOR e EEOC SCC OCSTC CS. SY 426.00 
Int. Rotor Bends 15, ~ seeeeeseoreneeoee 105 .GO 


Dirveterat Noteeccecesscescesseacssaseessvevcee cen eee 
At the time of said agreement between Hughes and omith 
in Berkeon's office in November, 1922, the property ot Slet street 
ané Escanaba avenue was discussed, and Berkson inquired whether it 
Was necessary to draw any conveyances or documents in connection 
therewith. Berkson suggestec that if Bughes had title, it might be 
well to reconvey to Smith and have “mith execute another deed to 
Hughes, and Berkson prepared the deeds and gave them to Hughes, but 
aftervards Smith told him that the deeds were torn up, that Hughes 
alreséy had title and that it was mot necesenry to make any further 
conveyance. The court further found th:t Hughes did not execute 
any deed conveying the preperty to “mith prier to the month of December, 
1922, when said deed was prepared by Berkson for she signature of 
Hughes; thet a deed wae to be signed by Hughes and wife, reconveying 
the property to “mith, and another deed reeonveying the property by 


Int. Spencer Bonds to 16 
Int. Spencer Sonés 10/ 










Smith to Hughes wae prepared for the cignaturee of Smith and his wife; 
thet said decds were then destroyed by Smith, who stated that it was 
mot necessary to reconvey the enid property, ae the title was already 
veoted im Rughes. The court further found that the statements of 
collections of rents and expenditures mace by Hughes were submitted to 
Omith up te and including November 30, 1922. Om gaid date the balance 
due Hughes, amounting to $2,511+90, appeared on esid atatement and said 
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balance was included in the statement having the varigue debits and 
eredits agreed upon by the perties in becember, 1922. ‘ince 

November 30, 1922, mo statements were rendered by Hughes and none 

Was ever requested by “mith, and since that time Smith made no elaim 
against Hughes for said property. The mortgage indebtedness on seid 
property became due in 1926, an? *ne renewed by Hughes, and the court 
concluded that under the terme of said agreement the equity in said 
property at Glet atreet and Eseansba avenue, Chienge, wae taken by 
Hughes at a valuction of $25,000, and thet said Smith wae not entit led 
te any rents therefrom since November 30, 1922. 

The court found that by a prior deeree entered in said eause, 
the judgment had not been paid er in any way satisfied at any time be- 
tween February 27, 1925, and Jume 2, 1927, and thet no part of said judg- 
ment hae been paid or satisfied since June 2, 1927; that on November 25, 
1922, upon a conclusion of the settlement between Yilliam Hughes and 
Oliver ¥. Smith at the office of attorney Berkson, there wae due ond owing 
from said Cliver 7. Smith to seid Hughes, $19,006.75, and the court found 
that there wos thet sum due from Smith to Gomplainamt by virtue of the 
assignment of the judgment hereincbove named, plus interest at six per 
cent per annum frem November 24, 195%, plus ell costae and attorneys’ fees 
incurred by the complainant in procuring judgment upen said note for 
$30,000. The court aleo found that Oliver ¥. Smith claimed to be the 
owner of 301 shares of the enpital stock of the Citisens Trust and Savings 
Sank of Chigeges, Illinois, whieh he had delivereé to Harry 5.ctaverjalse 
that Gliver 7. “mith had a guit pending in the Cireuit Court of Ceok Coury 
againet Yilliam Hughes for an accounting and thet eaid suit constitutes a 
chose in eetion, and thet whatever interest Oliver 7. Smith had im enid 
suit is subject te the lien of the judgment of the coupiainant shove 


Mentioned, and by the decree reappointed the Union State Bank of Chiexngo 
as receiver of all the assets of every kind, nature anddescription, 
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real, personal and mixed, belonging to Oliver Fe. ‘mith, anéd directed 
Gliver ¥. Smith to asvign, turn over and deliverec to the receiver all 
of hie right, title and interest in ané to the 301 shares of the 
capital etock of the Citizens Trust and Savings Bank of Chicago, 
Tllimeis, and in and to the chose im actiom pending in the Cireuit 
Court of Cook “ounty entitled Gliver *. Smith v. “illian Hughes. 
@any points sre urged by defendant as grounds for a reversal 
of the deeree. It is elaimed the dterer should be reversed because 
the chanecliler treated the interlecutery deeree as o binding former 
adjudication, and that the interlecutery decree should be given “ 
weight on a fimal hearing. “e have examined the eases cited as well 
as the evidence in the instemt case, and are of the opinion they are 
not applicable for the reason thet in the causes cited the court, after 
the entry of the interloeutery decrees in thoae ensess refused to 
permit the parties to offer or consider any evicence in support of their 
contentions (Price v. Springer, 241 Ill, 250, 235), while in the 
imetant case the court did met reject any testimony offered on any 
question passed upon by the interlocutory dceree, and the court had 
before it all of the testimony token on the first reference as well 
as on the second reference. It is apparent from this record that 
the court did not consider it was bound by the interlecutery decree 
and that the final deores that wae entered wag baned om all of the 
evidence heard by the master which was before the court at the time 
of the entry of the deeree appealed frome 
Defendant contends thet the findings that Yilliem Hughes 
ip still the omer of the 9let street property and that defendant 
has no interest therein, ané that no settlement transferring title 
to this property or the collateral to Yughes wae shown, are not 
 Juetified by the evidence, It is true, the evidence is conflicting, 
but an examination of the entire record convinecs us that the 
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chenecller wae justified in the findings, it appesring from the 
evidence that the defendant wae a banker and in 1905, organized the 
Citizens Trust & Sevings Bank and became ites president. qith and 
Bughes had various fimancial deslings with esch other. December 23, 
1921, Smith came to Hughes’ home and sxid thet it was necessary for 
him to have $60,000 because he was in financial trouble. Hughes 
agreed to aseiet him, teliing him that he (Hugs) had $19,009 in 
cash. ‘mith sugcested thet Hughes could preeure a loan from the 
Gtate Bank of Chiesgo. On the followime day they met Heurice Bcrk- 
SOM, an attorney. At that meeting, Smith agreed to turn over to Hughes 
ae seeurity for an $80,000 loan, his not« guaranteed by the directors 
of said Citizens Bank fer $30,006% alae 501 shares of the stock of 
enid bank, and « second mortgage bond of $46,500 on the 2pencer build- 
ing im Chiesge, and further agreed te pay back the loan to Bughes with- 
in a year. Thereupon, Smith, fughes an¢ Serkeon interviewed an official 
of the State Bank with the reeult that the bank decided to and did loan 
$80,009, receiving at the time from Hughes his check for $10,000 and 
his note for $79,000, and collateral security as follows: second 
mortgageson two buildings, and the $40,506 Spencer building bend. The 
‘bank turned over te Berkson several notes which it held as seourity 
for Smith’s loan - one of them being “a note for $30,000, dated 
Movember 28, 1921," another for $20,000, datec July 2, 1921, and another 
for $20,000, dated “eptember 6, 1921, but the otoek of the Citizens 
| Bank was not turned over to Hughes, and the only collateral received 


| by him wae snid $46,500 Spencer building bond and said $36,600 note. 

_* wes compelled to pay at ite maturity said $70,000 nete. In June, 
“sz, Smith told Hughes he needed $10,000, that ne had $12,000 werth of 
il building bonde, and thet he would turn over these bonds to Hughes 


i he (Hughes) would give him $10,000 *in addition to whet he had al- 
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ready advanced him.* Thereupon, Hughes gave to Smith hie cheek 
for $10,000 and received from “mith $12,000 worth of said Boter 
building bonds. It further appears from the evicenee that in November, 
1922, Smith stated to Mughes thot he “eouléd not pay to him the $80,000 
thot he owed him,” and further stated that “he desired to settle the 
matter, that he would give te him (Mughes) the Spencer building bond 
of $40,500, and ales the equity in « building located at @let street 
and Becanaba avenue valued ot $25,006," on which Shere was a nortgage 
of $41,909. About this time Seith and Mughes showed Serkson a written 
statement of their various tramssctiens cancerming the 280,000 loan and 
Hughes stated ‘that he had settled bie matters with Smith ag well aa he 
could under the circumstencess that he (Hughes) was to have the property 
at Slet street and Eseanabs «venue and the Yoter building bonds and the 
Spencer building bond and he wae to retain the $39,000 note indersed by 
the cirecters and on which $4,100 had been paid." At thie interview 
both Smith ond Hughes informec Berkson that “they had agreed on all of 
the items and that the talanee due toe Hughes, after adjustment of the 
various ¢ebte oné credits, was $19,908.57, for whieh a new note was to 
be signed by Smith and indorsed by the dircetors of enid Citizens Bank." 
A mote for $19,008.57 wae drafted by Berkson and given to “sith, who 
was to procure the neceseary sienaturce thereon, and there was « dise 
cussion concerning the 9let street property. Berkson inquired whether 
it wom meectsesry to draw any conveyances or doewments in connection 
therewith, and suggested that if Hughes already had title thereto it 
might be well for him to reconvey to Smith and have Smith excoute 
another deed to Hughee. Berkeon prepared the deeds and gave them te 
Bughes, but Smith subsequently told him (Berkson) thet they “had been 
torn up,” and for the reason thet “Hughes alresdy hed title and it 
Was unnecessary to make other conveyances." 

The defendant's next contention is thet a fiduciary relation 


“existed between nim and William Hughes. 4 fiduetary relation exists 
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im 211 cases im which there ig comfidonce reposed on one side and 
& Tesulting superiority and influence om the other, ‘The origin 

of the relation is immaterial. If the confidence in fact existe 
ané ig reposed by the one party and accepted by the cther, the 
relation is fiduciary and equity will regard dealing between the 
parties sceording to the rulee whieh apply to such relation. 
(Feeney vy. Runyan, 316 Ill. 246.) The relotion being established, 
the burden reste on the beneficiary of the set to show by clear and 
convincing proof not only that the transaction woe fair but that it 
aid not prowecd from a betrayal of confidence (MeCord v. Roberte, 
534 Ill. 233), and it existe between prineipal and agent. (Mors ve 
Peterson, 261 [11. 532.) The contention of the defendant is, that 





from the record it appears that Huchees custeined the relation of 
agent to defendent, managing the Slat street property, collecting 

the rente thereof and accounting for the some as agent, and the 
actual reposing of trust and confidence in Hughes by defendant in 
having the property deeded to Hughes to holé for defendant without 
having enything to show therefor. Notwithetanding the law views 
with distrust traneactions whereby a party having the confidence of 
the ether obtains property, the distrust or suspicion may be shown to 
be unfounded, and will be removed and the trenenction regarded as 
valid if it be made to appear it eas entered inte with full knowledge 
of its nature and effeet, and wes the result eof deliberate, voluntary 
and intelligent desire of the party acting, and was not secured by 
the exercise of the influence engendered as an effect of the relatione 


(Kellogg v+ Peddicord, 191 111. 22; Roche vy. Roche, 28¢ id. 5363 
Beagle v. McMulleny 334 id. 165, 176.) It appears from this record 


that defendant was a banker whe hed helped organize the Citizens Trust 
& Savings Bank in 19065, and became and was ita prezicent until 1921, 
when 1% was disecvered he had overiasued the bank's stoek by 2383 


shares; that he resigned as president but remained a director of 
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the bank for several months, when be left the bank and entered the 
real estate business, ané when the facts before atated are considered 
we are led to the conelusion that the acttlement arrived at between 
defendant and Hughes wae the result of deliberate, voluntary and 
intelligent action on the part of the defendant and wus net secured 
by the exercise of any influence on the part of Hughes. 

We have considered the ergument of defendant's counsel 
that evidence of fraud is to be found im an alleged diserepancy 
Between the value of the Gist street property amd the price at 
whieh it was aceepted by Hughes in settlement of his « ccounte with 
defenéant, as well as the claim thst Hughes retained the notes and 
eollatersl and later sought to enforee the indebtedness for a larger 
amount, and that the rents and proceeds of the collateral were 
sufficient to satisfy the indebtedness, and that Hughes received the 
shares of bank stock os coliateral, and find no merit therein. Ye 
are of the opinion that the trial court had juriadiction to make ite 
finding and deeree with reference te the suit for om secounting pend- 
img in the Cirewit Court between the defendant in the instant cage 
ang William Hughes, and we have considered the cuntention that the 
procuring of the judgment in the Municipal court of Chicsge for an 
exeescive smount =ae a fraud upon the court entering the judgment, 
and are minéful of the maxim that fraud vitiates every transaction 
into which it enters and applies to judgments oe well aa contreete. 
hm before stated, the judgment of the Municipal court wae for 
$32,403.60. The Superior court found there was due om thie judgment 
$19,008.57. Om the hearing of thie cause the complainent cls imed 
that there was duc him more than §19,0093.57, “"e cannot hold that 
solely beenuse the court found thet there vas but $19,006.57, plus 
interest, Coste ond attorneys’ fees since Pebruury 27, 1925, due the 
@ompleinant, the complainant should be deprived of the smount that 


is actuslly due him, 
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it te elsimed that the court erred im rulings om the 
aé@misesibility of evidence, primerily in sustaining complainant’ s 
objection to the question put to defendant as to the value of 
the Slet strect property, ¢cfendant offering to preve it was worth 
$100,0005 and to the question put to Hughes askimg what amount of 
rent Hughes collected between February 27, 1925, and June 1, 1927, 
and subsequent to the last statement that Hughes reméered te 
defendant. If we are correet, as we think we are, im holéing that 
@ settlement had been mide, ac before stated, whereby Hughes was 
to have the Glet street property ot a valucstion of $25,000, preef 
of a greater value and the rents coliccted after the settlement 
Wag made sould be immaterial, and ne orrer wax committed in sua- 
taining the objections. 

after comsidering the entire record and the remaining 
arguments of defendant's counsel, we are of the opinion that the 
deoree of the Guperior court should be affirmed, and it ie so 
ordereds 

APP INEE De 


Seanlan, Ps Jey anc Gridley, Js, concurs 
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KR, JUSTICK KRRNER DELIVERED THE OPINION G¥ THE COURT. 


Respondents appealed from a Judgment for petitioner, 
Michael Kk. Egan, in a proceeding wherein by writ of sertiorari 
the latter sought to have his discharge from the Police Department 
of the City ef Chicago declared muli and void. After the writ of 
eertiorari had issued the respondents made return by filing their 
record, and moved the court to quash the writ of certiorari and te 
digmiae the petition on the grounds inter alia that the return of 
the respondents shows on its face that respondents in the matter 
complained of had jurisdiction of the person of the petitioner; 
that the return shows on ite face that the finding made by the 
respondents was a finding in all respeets legal and valid, based 
‘upon written charges, a hearing had thereon and participated in 
by petitioner and his counsel, ond a finding of fact made from the 
evidence and that said return shows on its face such laghes that 
said petitioner by his leches of more than six months in filing 
his petition, is estopped to question the legality of the proceed- 
ings of the respondents as set forth in eaid return, ‘the court 
overruled the motion and sustained the motion ef the petitioner 
to quash the record and found that the Civil Service Commission 
ef the City of Chicago was without jurisdiction to order the 
discharge of the petitioner from his office as patrolman, By 


thie appeal the respendents seek the revereaal of this order, 
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The petitioner has not appeared or filed a brief in thie ceurt. 
Petitioner was a patrolman in the Folice Department 
of the City of Chicage. On September 17, 1924, he was netified 
that on September 15, 1924, charges had been made against him of 
violating peragraphs 1, 4 and 18 of Section 1, Rule 30, Rules and 
Regulations of the Departwent of Police, preseribed and in foree 
Bovember 1, 1916. (1) Intoxication. (2) Conduct unbecoming a 
police officer. (3) Insubordination or disrespect toward a su- 
perior officer. The charges specified that at about 11:10 FP. &., 
on Septenber 7, 1924, petitioner was found at the Gheeker Cab Gar- 
age, 5862 Brosdway, in an intoxicated condition by Sergeant Charles 
M, Mueller of headquarters, and that petitioner pulled his revolver 
and fired one shot at the abdomen of Sergeant Bueller, which went 
wild, and he was then disarmed, From the record it appears that 
upon the hearing of these charges the petitioner was present and 
represented by counsel throughout the preeeedings and participated 
in the examination of witnesses; that ali the vitnesses were sworn 
and testified and upon such evidence the Civil Service Comaission 
found the petitioner guilty of violating paragraphs 1, 4 and 18 of 
Section 1, Rule 30, Rules and Regulations of the Department of 
Police, prescribed and in foree November 1, 19106. (1) Intoxica- 
tion. (2) Conduct unbecoming a police officer. (3) Insubordina- 
tion or disrespect toward a superior officer, and specifically set 
forth that said petitioner, a patrolman in the Bolice Department 
of Chicago, Illinois, assigned to the 35rd District Police Station, 
on the night of Septewber 7, 1924, was assigned from 4 B. K., until 
12 o'clock, midnight, to guard duty at the Checker Cab Garage, 
located at 5862 Broadway, Chicago; that about 11 o'clock F. ., on 
September 7, 1924, Charles Muelier, Sergeant of Police of said 
Departuent of Police, who was a superior officer of said patrolman, 
Michael K. Egan, in the performance of his duty as roundeman « 
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started from Police Headquarters, called at said Checker Garage at 
said street and number, and then and there found the said Michael 
i. Bgan standing at the door of said garage; that at said time and 
Place the said Michael HB. Egan's breath smelt of intoxicating 
liquor, his knees ware weak, he could net talk coherently, he was 
intoxicated and was in mo condition te do police duty, and there- 
upon, at said time and piace the said Sergeant Charles Bueclier 
telephoned the said 33rd Police District Station te send the patrel 
Wagon to the sald Checker Garage; that while waiting at the said 
time and place for the arrival of the said patrol wagon, the said 
Sergeant Charles Mueclier vas standing at the entrance to said 
garage talking to am employee of said Checker Garage when the eai4 
patrolman Michael EH. Bgan then and there said to the seid Sergeant 
Mueller, whom he knew to be his superior officer, "Se you think 
you are going to get oway with this?" and the eaid Michael KH. 
Bgan then and there pointed the revolver at the abdomen of the 
said Sergeant Bueller who immediately struck with iis hand at the 
said revolver and at the same time the said Bichael M. Sgan pulled 
the trigger of said revolver, firing same, and the bullet paszed 
by said Sergeant Mueller and the said.revelver wae knoeked to the 
floor agsinst the wall of the eaid garage; that the said revolver 
was then and there secured by the seid Sergeant Eueller end the 
esid Patrolman Wicheel K. Egan was thereupon sent in to said 33r¢é 
District Police Station in the patrol Wagon, and it was ordered 
that he be discharged from the Police Department. 

The reeord shews ail the necessary legal steps under 
Gee. 12, Chap. 24, Gahill's 11k. Stats. 1929, par) 697, including 
the charges and specifications, proof of service, appearance of the 
accused with ecounsel, the evidence in the case and the finding 
that he was guilty. It is enly where the jurisdictional facte do 
not appear of record that the Cirguit court would be justified in 
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quashing the record for want of jurisdiction in the commission. 


(Funkhouser vy, Goffin, 301 111. 257; People ex rel. Holland v, 
Finn, 247 Til. App. 83; Gord vy. Goffin, 226 I11, App. 326; 
Buttimer v. Geary,229 I11. App. 524.) A reviewing court will not 
decide whether a Civil Service Commission deeided rightfully or 
wrongfully in rewoving « policeman from duty, but only whether it 
had jurisdiction and 4i4 so in the legal manner. (People ex rel. 
Hitehell v. City of Chicago, 243 111. App. 100.) 

It is alse urged that the petitioner was guilty of 
Raches. He was discharged September 25, 1924, and filed his peti- 
tion for writ of certéerari on Kay 26, 1930, more than five years 
thereafter. (People ex rel. Holland v. Finn, 247 111. app. 83.) 
It has been repeatedly held that, where one is diecharged by the 
Civil Service Commission snd delays more than six monthe before 
filing his petition of certiorari, he is guilty of lughes, which 
bars hie right te have the writ insue. (People ex rel. Holland vy, 
Finn, supra, and cases cited.) The judgment of the Cireuit court 
of Cock county queshing the record of the Civil Service Commission 
ie reversed ang the writ of certiorari is quashed and the petition 
4iemissed. 

JUDGUEET REVERSED ABD YWRIT oF 


CBATIORARI QUASHED AND PETITION 
DISMISSED. 


Seanlan, >. J., and Gridley, J., concur. 
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Mie JUSTIC“’ ESEMER SOLIVEROD THE OPINION OF THX COMET. 


On Jamuary 19, i926, the pleintir’, Merchante end 
Maumefacturing Securities Companys, a corporation, obtained « 
guégment for $342.46 againat the defendants, John >uffy end 
Mrs. John Duffy, upon = judgment uete. Gn defendantia’ motion 
the judgment war opened an¢ they were civen leave to defend, 
the juégment to stand as security. The couse come on for hearing 
om April 23, 1050, ami the <<fendents not appearing, the court 
adjuéged that the jucgment ae comfeserd agaimet the defendants on 
January 19, 1928, stamc confirmed. “s July 29, 1920, the defend- 
antes filed a petition requesting thst the order of April 25, 1955, 
be waeanted end set aside, and the court on July 50, 1930, vacated 
onc set aside the order. The present appeal followed. The 
defendants have met here filed any brief. 

Vrom the petition files by the defendants ta eupport ef 
their motion to vacate the order of April 23, 1950, 1% appeare that 
ea Govember 12, 1929, tne plaintif? agresd to compremise ite claim 
ageinst the defendamtaj that they interviewed one Henry >. Kranz 
who BKeld « mertgace on their real ecxtate, sho premised them tant when 
the loan matured he would inoresse sume 50 ae to enable them to pay 
the amswat due plaintif’, aud that defendants agreed to pay plaintite 
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on Octever 16, 1930, and they etanc ready ané able to earry sut 
their agreement, ani that they hac been infermed by their attorney 
that this cause hac been dicmigsed. Courts, in the interest of 
jueties, exercize a liberal diseretion in the matter of vacating 
am judgment entered by confccvicn and allowing a cefendant te 
defend, yet such diserction aust be resonable. The petition in 
the instemt case cid not set forth grounds which would be ouftietent 
to vacate the judgment in a court of equity. 

Bo legal grounds for vacating the judgment aprenr ing 
from this record, the order of July 30, 1930, will, therefore, 


be reversed. 
ReVENRobe 
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APPEAL FROM CIACUIT count, 
COOK GouNTY. 





Vo . 
MORA® COMSTHUCTION GOMPANY, 


' rrr E ines: 2 6 1 i mie 6 4. 2 
MR. JUSTICE KRERWER DELIVERS THR OPINION OF THX COURT. 


Plaintiff brought an action of xssumpsit against the 
defendent to recover $4,000 for comaissions claimed to be due him 
from defendent. At the close of the plaintiff's case, there was 
@ éirected verdict im favor of the defeniant and judgment was 
entered on the verdict and plaintiff appesied. 

The plaintiff filed a devlarction consisting of the common 
counte and a special count in which he alleged that on February 4, 
1927, he entered into on oral contract with defendont whereby it was 
agreed, that if plaintiff would procure for defendant a contraet by 
which defendant would be employed to build « filet and estore pbuilding 
im Chiesge, defendant would pay plaintiff as compensation for his 
services in procuring said contract, the sum of $4,0003 that on 
Vebruary 23, 1927, plaintiff did in fact procure for defendant said 
contract and thereby defendant vecame indebted te him for $4,000. 
Defendant pleaded non aseumpsit and filed an affidavit of merite in 
which it claimed that plaintiff said he was im a position to preeure 
& contract for defendant to erect o flat building ond would do so, 
om the condition that defendant would gay plaintiff out of the net 
profits earned from said building contrect auch compensation as the 
defendant deemed reasonable and fair, but that if there were no profits 
earned, plaintiff would receive no compenecstiong that there were 
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no profits, and therefore defendant in not inéebted te plaintiff. 

The evidence discloses that plaintiff wae in the business 
ef building, aelling an¢é trading real estatez that defendant was 
engaged in the general contracting business; that early im January, 
1927, Walter Moraw, secretary of the defendant, and plaintiff had a 
conversation in which Moraw employed plaintiff and agreed thet if 
Plaintiff would preeure businese for the defendant through his 
connections among builders and property owners, it would pay him « 
fair commission. In February, 1927, plaintiff brought in plane and 
specifications for » building which one John Va8ilepoulos proposed 
te ereet im Chicago. The job was estimated end « price agreed upon. 
Moraw agreed with plaintiff thet if plaintiff eouled precure for 
defendant a contract with Vasilopoules for the erection ef the pro- 
posed building, cefendant would pay plaintiff os a commission 24,000 
when the job wae completed. As & result of the «Sferte of plaintirf 
the contraet “se procured. The evidence further ghowe, that piain- 
tiff hed been acquainted with Vanilepoulees before he wis employed by 
éefendant, and thet Vasilopoulos knew that plaintiff «es employed 
by defendant. It alec shows that Vasilopoules did not know the 
amount of commissions plaintiff was to reeeive from defendant. The 
gontract price for the building weg $52,000; of thie 63,000 was to 
liquidate existing eneumbrancec; the valance of 949,900 wea arrived 
at by defendant adding to the estimated cout of the bullding, the 
commission of $4,900 to be paid te plaintiff. 4 written contract 
was entered into between defendant and VYagilepoules, and the building 
wae in fact completed by defendant under the contrect procured by 
plaintiff. 

At the elose ef plaintiff's case, the triel court direeted 
the jury to find the iseuee for the defendant, and expressed the 
opinion that plaintiff and defendant had entered imte an agreement 


to defraud Vasilopoulos out of $4,009, and therefore plaintiff was not 
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entitled under the law te any compensation. 

It is comeeded that if the contract wae to defraud 
Vasilopoulos out of $4,000, no action could be maintained thereon, 
but it ts contended that there ia no evidence of fraud, John 
Vasilopowlos was of full age; he was mentally competent and exper- 
ijenced in businese anc knew the plaintiff wes employed by the 
defendant and, eo far os the evidence im this case shows, he willingly 
and without any misrepresentation of any kind on the part of plain- 
tiff, entered into a eritten contract by which the defendant was to 
erect a building for $52,000. A contract for an agreed compensation 
or commission upon business brought to a firm ig not illegal. 
(Vooke ys Deters, 58 Ill. Apps 338; Burnett ve Zotts, 236 Ti. 499, 
and Lamb v. Tomlinson, 261 id. 368.) If plaintiff was guilty of 
fraud the facts should be presented to a jury for them to pass ons 

The judgment of the Circuit Court of Sook County is 
revergeé and the cause remanded. 

REVERSED AND REMAEDUD. 


Seamlan, Pe Js» and Gridley, J+, coneure 








.o 7 a } 4 
Pre 
wae 


ren i | 
| ict ‘iat to onanniva om 42 enna est 


wy, year ite” Soe 


Boag py etkeemen sae “ Big pth be capt 


v4 bre 


antaty te trot wt? ~ ‘hak on eo wot tna a meee = te » suodsty ban 
2 sav dmntnctoe sels dolae oe co sain # o9mt be a 
#51) ot 2a hee FER 


rae 


molsovesgacs boorge ma cH? yt ae, ‘ | 1000 9888 v0? auntie tf 
 Eope ett i ton ab ar ‘ 1 9 beeps sssataus er : teat 

te YLias aw “vitentaty “ (ine ‘ht bet geal 
“jae ehag G8 mold ced [wh « od Sedmenoag pena aS 


hse dest. ena 
rhsnaetienitboehinindiareusiclinaelct 3 Biri 








i. e 





% ae e rent ecg 


















ation ga ey Bee wate 
id ones eit? be 
was t ai ial a sos at Nat aes Reta ie ey he ee og grate tae 


| wD eS paren who eat, 

os 4 Shy Sete PR qi MECN eae ae we Rts Tei te Ad 

ex) ; “ ‘A z ‘ ae oie, bare Conran: Cees - Rem 
Booey ee Reet 

Lee Cees re ih led 
site " * Lee Dae bis 
awe le aie 

Get getwd Ae Rah Pee eee 
i ia mds ype dt ope lee si) Drags i tahoe aria ape 


aS Bate hweie 


beh «he feo pew’ cet 
oat 1 SAU kes a eee 


‘Suhel ey aay teh oe 


34616 









EDVARD Te SPEAKMAN, 
Appellee aaa 


COOK CouURTY. 


MR, JUSTICE ASRWER DELIVERED THE GPIZION OF THE GOURT. 


Ve 


DILLWYN MB. BULL, 
Appellant. 


This was an action in assumpeit breught by plaintiff 
Bdward T. Speakman against Diliwyn &. Beli for money loaned, 
heard by @ jury, a verdict for plaintiff for $2661.15, and jude- 
ment om the verdict from which defendant appealed. 

Plaintiff's declaration consiated of five counts, 
alleging thet the plaintiff loaned defendamt om Jume 1, 1923, 
$2500, which defendant agreed to repay within three months, with 
interest at six per cent. The third count in addition states 
that subsequent to making the loan, defendant handed plaintiff 
& promissory note, signed by defendant as president of Pressed 
Steel Equipment Company, due three months after Jume 1, 1923, but 
that thereafter on Nay 14, 1083, denied that the lean was other 
than a personal loan to defendenmt. The defendant pleaded non 
asoumpsit and the statute of fraude to the third count. 

The plaintiff's evidence diacloses that om June 1, 1923, 
he drew hie cheek for $2500 payable to the defendent, which he 
claims he leaned to the defendant, the defendsnt stating he ¢esired 
the loan with which to pay his household expences, the loan to be 
repaid in ninety days; that check was indorsed by defendant to the 
Pressed Steel Equipment Company and by thet company deposited in 
the Central Trust Company, vith whom it benkedg that the defendant 
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gave plaintiff a mote for $2505, payable to plaintiff, signed 
"Pressed Steel Equipment Co. By D. Ms Bell, Pres."j that plaintiff 
did mot know it was a note until he arrived at his home, but did 
nothing about its that on June li, 1944, defendant delivered to 
pisintiff a cheek of the Pressed “teel Equipment Company, payable 

to plaimtif?, for $650 te apply on account of enid loan and thet no 
ether payment eas ever made on the loan; thet plaintiff never loaned 
any other siomey to the Pressed Steel Equipment Company, but had on 
one occasion, about = year or two before Jume 1, 1923, discounted a 
mote for $29004 thet im 1920, he purchased ©1600 worth of stock of the 
company and a yeer later §500 additional. The defendant is the , 
preeident of the Pressed Steel Squipment Company and plaintiff is a 
estockheléer. Defendant's personal bills were at times paid by 
checks of the Preesed Steel Equipment Company. Defendant's version 
ie that he advised plaintiff the company wae in nerd of capital and 
that he requested a loam of plaintiff for the company, and that it 
(the company), gave plaintiff its note te cover the loany that he 
personally never borrowed the $2509, and thot the repayment of 9650 
wae made by the companys A. Mitchell teotified fer the defendant 
that he wae a stockholder of the Pressed Steel Zquip ment Company and 
that he had @ conyereation with pleintiff in which plaintiff esid he 
had helped the company occasionally, but wae not sure ag to what 
form hie traneaction took. 

The éefendant contends that the question for determination 
was, to whom was the loan made, amd there being merely the testimony 
of the pleimtiff ané the denial of the defendent, the plaintiff 
cannot recover. Im the eace of Mills & Cos ve Duke, 232 lille Appe 
277, 280, the court said: 

“Where the controlling point in the case is supported by 


the testimony of one witness and contradicted by another witness 
who, from the resding of the printed page of the record, appears 
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to be eco eredible, a court of review is net warranted in 
éisturb the verdict of the jury, beosuse under the low this 
eourt cannot disturb the verdict of a jury unless it is clearly 
against the manifest weight of the «evidence. The question of 
the ee ye of the evidenee doce not arise at ali im thie 
court. There are many thinge which o jury obecrves om the trial 
im such ¢ase that deo not appear from the printed record ~ the 
appearance of the respective witnesses, their manner ef testifying 
ané @ greet many other cireunstencer. They are in « much better | 
sition in such case to determine the truth of the emitter in ecn- 
roversy than a court of review." 


See aleo Simer ve Miller, 245 ille Apps 46%, and ennes cited. After 
examining the testimony in thie esuge, we would mot be warranted in 
holding that the verdict ie agaimet the manifest weight of the evidence. 
It io aesigned us error by the defenmiant, that the esurt 
efmitted improper evidence and excluded preper evidence. in counsel's 
brief, he atates “there are numerous such admissions,” and he com- 
Plaine that plaintiff was permitted to estate the purpose of the $650 
paywent which was made at the Graceland Cemetery. It ia not denied 
that thie payment was made on the loan, but because the plaintiff 
apoke of his deughter's desth, defendant claims he ens prejudiced. 
Ye beve examined the record and find that the teutimomy with reference 
to the circumstances of this payment was act objected to until plein- 
tiff's counsel offered the check payable to the cemetery, and this 
condition of the record goes not justify reveresl. There wag no 
error in admitting a letter from plaintiff’ te cefendant in which 
plaintiff etated thet sinee he eaw defendant st the Club, when defend- 
ent stated he would repay the lean piaimtiff made defendant on June 1, 
2923, he (plaintiff) wae reminding defendant of hie promise, and defend- 
ant'e reply in which defendant etatecd, thet he had refrained from 
amewering plaintiff's letter beenuee he Gid not know what he was going 
te be able te do about the business or anything elee, and thet he would 
be able to tell plaintiff defimitely, by the 1th er 20th of the months 
Over defendant's chjection, plaimtif? testified thet three weeks before — 


the ecace was tried, defendant asked him.to have the ease econtinuec for 


about two weeks and by thot time he might have some money to take enre 
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of the obligstion. Admissions or statements of fact are evi- 
dence. (Hook vy. Suneh, 180 Ille Apps 3%.) ‘Ye have considered 
the remsining objections of the defendant to the admissions of 
what he claims improper evidence and the exclusion of proper evi- 
dence and find no error therein. : 

A further contention ic made that the court erred in re- 
fusing an inetruction tendered dy defendant which teld the jury te 
éisregnrd the tectimony of the plaintiff with referenee te the econ- 
versation in which defendant was supposeé to have said, that if the 
ease was continued defendant would have money to take care of the 
ovligstion. In view of what we have salé above, there was no error 
in refusing this instruction. 

We think mone of the errore sesigned calls for a reversal 
of the judgment and secordingly it ia affirmed. 

AFFIRMED. 


Seamlan, FP. Jey and Gridley, J+, comeur.e 
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APPEAL PROM MUNICIPAL COURT 
OF CHICAGO. 


2E11.A.642 


BR, JUSTICK KEAWER SKLIVERED THE OPINICN OF THE COURT, . 


BP. de CORRIGAR, 
Appellant. 


April 18, 1930, plaintiff obtained judgment againet 
defendant for $499.50, being rent commencing January 15, and 
ending april 14, 1930, at the rate of $140 o month, plus — 
attorneys! fees, by confession, on a cognovit in a lease. 
Subsequently defendant moved that the judgment be vacated and 
filed an affidavit in support of his motion. This was denied 
and from the order denying the motion defendant appealed. 

The lease is in writing and under seal, for an apartment 
at 2730 Pine Grove avenue, Chienge, ani demises the premises for a 
private residence or dwelling for one year commencing January 15, 
1936, the defendont egrecing te pay 5149 a month, the lease 
previding inter alia that the “lessee has examined sald premises 
prior to and es » condition preecdent to hie acceptance and the 
execution hereof end is astiefied with the physical condition 
thereof, * * and agrees and sdmite that no representations ac te 
the condition * * has been made by the lesser or Kis agent, *hich 
is net herein expressed; * * and likewise agrees ard admite that 
mo ngreement or promize to decorate, alter, repair or improve suid 
premises, either before or after the execution hereof, net contained 
herein, has veen made by the lesser or hia agent." By the 
affidavit filed by éefendent in support of hie motion te vacate the 
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judgment the defendant seaverted that the leave is omly « part of 
the contract between defendant ani the repurted owner of the 
building, Mrae 4+ “s+ Clutter; as a part of asid entire contract 
the said owner agreed and promised to furmigh completely the said 
apartment for eceupaney by defendant as a condition precedent te 
éefendant even comsidering leasing the premisesy said pretended 
lease and agreement to furnich exid apartment were one indivisible 
contract, ench essential to the validity of the other, and the 
total rental agreed upon was G175 a momth, allecated $146 a month 
68 rental for the premises and $35 « month ae rental for the fur- 
niture} that exid slleged Lease wae intended to be and is a fraud 
upon defendant; that the owner neglected, delayed and refused te 
install any furniture in said apartuent aa she had agreed to do 
and never furnisheé the sapartwent in accordance with her agree- 
ment; that by reavom of lessor's failure to furnish said apart- 
ment ae agreed, defendant was unavlie te oecupy ssid apartment and 
never occupied the same; that ac rentel ehtever acerued under ssid 
lease because the said lease and the eaid contract for furniture, 
whieh was a part thereof, wore never carried out by the owner, and 
therefore the comsideration for said iease emtirely falied. 

The defendant claimed that the lease attached to plain- 
tiff'’s atatement of claim is “only a part” of the contract end that 
the omitted portions may be establich:d by parol testimony; that 
if the judgment in the instemt cence be set aside and waented he 
would prove the facts above eteted in his affidavit. The iease in 
the imetant case is under seal and purports ts embody the entire 
agreement of the psrties, while the parol egrecement which the 
Gefendant sets up in hia nffidavit is inconsistent with the express 
terms of the lease. The lease is glain and unambiguous anc covers 
the rental of am unfurnishes apsrtment. |The statement in the 
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affidevit that the entering inte of the lease wae upen the 

express agreement that lessor would furnish completely the apart- 
ment for eecupaney, involves an enlargement of the texms of the 
written contract.  arel evidence cannet be intrecueed te vary or 
contradict the express terms of a written contract, complete and 
certain in all ite terme and purporting to embody the entire agree- 
ment between the parties. im the cace of Reas vs. Griebel, 136 
Ill. Apps 399, the court said: 


*All contracts im some senee are verbai contracts before 
being reduced to writing. Their terme and contitions: wust be talked 
over and agreed to, but when parties have reached an understand ing 
and embodied their agreement in an ingtrument uncer seal, that 
inetrument suet be, mot omly the sole ewidence of their contract, 
but im the absence of fraud or misteke, no parol agreement antecedent 
to, contemporancous with or gubasquent to ite waking com be used te 

» extend or modify any of the essential fexntures or extend the 
liability of any of the purtics thereto. ‘whem a contract is reduced 
to writing, oll mattere of negotiation and discussion on the subject, 
antecedent to and dehore the writing are excludec, oe being merged 
im the inetrusent, unless offered toe overthrow the contract ae being 
fraudulent or illegals’ 2 Kent's Come, S86. ‘Ho verbal explanations 
or gtipulatione will be permitted to vary an agreement in writings 
and negotiations between parties, prior to or contemporaneous with the 
execution of an instrument, are merged im it, and cannot be recon- 
sidered. Thus extrinsic evidence i2 generclly inadmissible te show 
thet the lessor st the time of executing a written leace, promised 
to repsir or to supply deficiencies in the furniture of the leased 
premices.' Taylor on Landlord and Tenant, section 44. It is well 
settled, ‘that a written contract, unambiguoun in ite terme, cannot be 
varied, contradicted or modified by porol evidenee of anything that 
eceurred at or pricr te the time when such written contract was 
executed.’ 11 Ams and Omg. Sneye Of Law, Sud @és, page 543. In 
Tedlur ide zove Ses ts oFene ots 208 Ille <16, the “upreme Court 
sald @ ig that w e writinge show, upon inapection, a 
eomplete legal obligation, without any uncertaimty or ambiguity ae 
to the object smd extent of the engagement, it ia conclusively 
presumed that the whole agreement of the parties “ae imeluded in the 
writings.’ ‘A written contract, if unemoiguous in ite terme, cannet 
be varied, contradicted or modified by porol evidence of conversations 
relating to the subject matter of the contrset, which eccurred between 


‘the contracting parties before the execution of the contract. (Town 
of Kane v. Farrelly, 192 Tlie 821.) Bor can a senlec excoutory 
contract be e ec or modified by parol agreement. (Alschuter 


CFG » 
Me Semisf, 164 Till. 208.)" Sebmeiger v. Sulser, #12 Tll. 92.” 


See also Friedman v. Schwabacker and Schwabacher, 64 Ill. 


Appe 4223 Otafford and Stem vy. “ard, 204 Tie Appe S525 Lord ve 
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Haufe, 77 T1le Appe 913 Lloyd vs Samdusky, 205 fll. 6213 Fuchs 
. Kittredge & Gos, 242 111. 88; Seits v. Brever_ 
PS PD 141 Us. Se S10, 

The defendant contends thet there wes ao misdescription 
of the parties te the lease, in that the ection was brought in the 
name of Lino Brea. Ince, anti net im the mame of Lime Bron. Ince, 
Agte, as lessors mamed in the body of the lease, “e are of the 
opinion, the defendant having signed the lease is bound by it. 
(Zomsanye v. Yeliaham, 84 Tile 355.) 

The judgment of the Municipsl Court is «firmed. 
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MARY LASKOWSEI, 
(Cross defendant) 9. 


for sewer LASKOTSRI, 


seaay 


BR. JUSTICE KEEMEN DELIVERED THE OPINION OF THE COURT. 


tm January 51, 1948, Mary Laskowski filed « bill for 
éivoree charging Josef Laskowski with cruelty. He answered, 
denying the charge, and on October 4, 1925, filed a crewse-billi 
in whieh he ehargeé that Mary leekowski committed aduitery on 
November 15, 1927, with John Doe, whoer true mame is unknown. 
On June 14, 1929, Mary ioskowski diemiased her bili. After hexring 
the evidence on the cross-bili, the court entered a decree finding 
Mary Laskowski guilty of adultery «ith John Doe on Zovember 15, 1927, 
and granted the erees-nempeainans a divorce. From that deeree erogs- 
defendant mppenied. 

The parties were married Seteber 16, 1927, and separated 
‘Seceuber 1, 3927. Both of the parties had been married before, 
‘gach having children by the prior marriage. There were no children 
born of this marriage. Upon the hearing on the erogs-bill and anewer 
an attempt wae made to prove Bre. Laskowski guilsy of adultery with 
@ person whese name was unknown. There wae no direst evidence as 
to any act. The record faile to show wuffivient proof that Ero. 
laskoweki was guilty of sdultery «ith John Doe as found by the 
¢haneclior. The only testimony tending to auppert the charge is 
given by the deuchter of Josef Laskowski anc her friead, veth of the 
girls being about cighteen yeare olds they testified that on Movember 
35, 1927. about seven o'clock im the evening, they saw Kory Laskoweki 
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walk into the boarder's bedroom, elosimg the deor, where she re- 
mained half an hour, and when she came out hey hair was mussed 

and her face flusheé, and she walked to the bathrooms that the 
boarder afterwards came out of the bedroom and he, too, walked inte 
the bathrooms he had his trousers om but no shirt; thet Mary Laskowski 
before she entered the bedroom kmew the witnesses were im the parlor 
right eff the bedroom, and that curimg the time they were in the 
bedroom they heard me talking, it ves quiet. It further appears from 
the evidence thet this boarder, “hose name is net known to any of the 
witnesses, lived im the flat cocupied by the parties seme nine days to 
three weeks, cross-complainant'« deughter testifying that he was there 
three weeks end was brought in by Merylaskowski, while Mary Laskowski 
gays he was there but nine days and was brought te the flat by crens- 
eomplainant's caugkter, after Zovember 15, possibly about Bovexber 25. 
It further appears that the deughter told her father on November 17, 
the story as related by her on the witness stand} erows-complainant 
Gig mot, however, accuse his wife of being unfaithful at the time she 
left December 1, 1927. At the date of the hesring Eary Laskowski was 
46 yeore of age, had been married to her first husband twenty-two years 
ond waa the mother of seven children. “he demied the charge against 
hers Simce separating from her huaband she kas been living within 
a short distence of him, he residing at 2405 and she at 2449 “outh 
Califermia avenue, Chicago. There was mo evidence that the boarder 
hee ever been seen in her company or ot her home after she left 
Gefenéent's home. 

The charge of adultery may be extabliahed by showing cir- 
cumstances which reise the presumption of cohabitation and unlawful 
intimacy (Corter vy» Carter, 152 Ill. 4545 Zimmermun vy. Zimmermuns 
242 id. 552; Jones vy. Jones, 124 ti. App. 201), and the charge need 
be proven only by a preponderance of the evidence. (Jtiles ve Shilea, 
167 Tile $763 Lenning vs Lemming, 176 id. 190.) 
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The accused party is presumed to be innecent of the charge 
of adultery and this presumption of imnocemce continues umtil cen- 
vineing proof sufficient to overcome it is presented. (Gvemu ve 
Qvenu, 201 fll» App. C073 Garter vs Carter, 62 Til. 459; Blake ve 
Blake, 70 1¢. 6183 Hoeft v. Hoef, 323 id. 17%+) Im Vhitigek vy. 
Whitlock, 268 ‘lle 218, referring to a charge of adultery, the 


court said! 

iat pases en bacne ot ee" Sh carer Ue Semeete #* 
whom it is of priceless value. ‘he should not be found guilty on 
evicenee which may ae weli import innocence »2 guilt." 

We are mindful of the rule thet a court of review will 
mot disturb the findings of the cheaneelier unless such findings are 
Clearly against the weight of the evidence. Still, the inetant 
deerce rests upon merely circumstantial evidence. Mery Laskowski's 
genial, with the other circumstances in the cane, in our opinion, 
present « eufficient defense to the charge made by the crose-bill. 
For the ressons indicated, the decree is reversed and the esuse ig 
remanded vith directions to diamias the ersar-bill for want of 
equity. 

REVERSED ABD REMAEDED ¥YITH BIRECTICNS. 


Seamlan, ©. Jos and Gridley, J., coneure 


. 





* LLiw waive: Yo oemee se fade oie ade te poeere 
eee gator cee waa Lent weifosmery ade Yeo yak be? ocd éuuiekd som 
a Bhewersce ‘tay effteo veemedrrs ude te tigtew ed tambagn yita8te 
avotial yxet .eemadive Latidngamorls Ulytow neQe atwow steed 
tle hago we a? . thee ott al weonncamenete tonto ede tote cota 
‘EEid-eeore oat ye odin ogtits add of bamwtod smbten tee ie! sm oe 
cat Sabhd SAF due Yoorovet wh Sevees ane Loeteotbad downass aoe 

| Me dace wor [Lidenuety of vatmerd of abokeoort®’ the Sobeuee 
rate deer ateteth Ors peeve EO a 


ie “7 








bg AP RGR 
\, ihe wy 
' 4 Bee 
+9 5 ee 


— 
+ 
€ 








34601 ; 
ELGIZ Le WYSTROM — j 
(eross-defendant}, 
Appellant, ) APPEAL PROM CIROUIT 
ve COURT, COOK COUNTY, 
ALBERT He NYSTROM, ins ae 
(croes-couplainant)y 7 a y 1 TA, 6 4. 2 


MR. JUSTICE ERNE DELIVERED THE OPINIGN GF THE COURT. 


Complainant filed her bill for separate waintenanee , 
@lleging that on Jume 29, 1924, the defendant, without any couse 
oF provocation on her part, left Ker and has simes refused te 
live and reside with © or provide her a home and that she is 
living separate and apart from the defendant. The defendant 
enewered, denying the charge and filed his ecrese-bill, in chich 
he allege’ thet hie sife ws guilty of wilful desertion, without 
amy reasonable cause, for the space ef more than two years§ the 
wife denied this charge, replicutions were fileé te the answerse 
A trial was had resulting in favor of the defendant, and the court 
diemiseed the origimal bill and under the eress-dill granted the 
husband « diveres on the ground of cesertiones  ‘Compleinant has 
eppealec to this court ané aska a reveresl upon the grows thet her 
bill is gupported by the greater weight of the evidence, and that the 
éeeree ig against the ¢lear propenteranse of the evidence. 

Prom the record in the imetemt ease it appeore that the 
perties were warried om Jumuary 29, 1925, and lived together up te 
the month of June, 1924, It was complainant's third mrriage and 
éefendeant's firet marriage. ‘lmmeciately after their marriage 
éefendemt expended $1290 in the purchsse of furniture, and with sene 
furniture thet the wife had the perties furnisheé an apartment where 
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they resided for about one year. Defendant wae employed os a 
carpenter, carming $60 a week. uring the time they occupied 

the apartment there were no difficulties or differences between 

the parties. fter the expiration of ome year they vacated the 
apartment, stored the furniture in the mame of the wife and moved te 
a room in a hotel, living thue for about two monthe. The room in 
the hotel having no bath or facilities for cooking er housckeeping 
the perties ate their meals im a restaurant. There ig no complaint 
by the wife of any mistreatment or neglect by the husband «hile they 
lived in the hotel room. It is claimed by defendant that his wife 
became tired of housekeeping and performing her household duties 

and shat he consented te move imic the hotel room to avoid any 
differences er quarrels with hig wife; that after two months because 
of the eharseter of his employment and the lack of home facilities 
and comforts he told his wife to rent « flat and place the furniture 
im it, which she refused te de and told him thet she was going to 
etay im the hotel, that he could ¢o as he pleased. Defendant left 
the Rotel but continued to eupport hie wife at the hotel for two 
months. Compleimant testified that when her husbanc left her he 
gave as his reagon, “he ¢Gidm’t want to support her, that he wanted 
to live independent,” and thet after he left her she telephoned him 
at his mother's home and «akec bin to come back ané live with her, 
which he refused to do, all ef «hich is demied by the husband. On 
the other hand, the defendant testifiec that hie wife Geld him, “she 
was tired of keeping house; thet she would put the furniture in 
eterage and move im « hotel, to «hich he cbhjected, saying that it 
was mo pluce for him as he wae a working man, working at the steed 
mille, woulé come home black and would be suhamed te go into the 
hotel, but thet he consented tw the arrangement and inter told mer 
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that thet wae no place for himg thet he desired to move back 

inte a flat, which she refused to doy" thet after they separated, 
he had twe conversations with her im which he recuceted her to come 
and live with him im a flict, which she refused to do, whieh is 
genied by the wife. 

The reeord before us presents for our determinstion 
questions of fact. There was sufficient evidence on which to base 
the findings of the chancellor, and whether euch evidence clearly 
preponderates in defendant's faver ¢epends altegether upon the 
credibility of the eitnesses, whom the opportunity to see as weil 
as hear gave the chamceller a facility net possessed by un, one 
whieh has been referred to aa of the greatest impertance in deter- 
mining the weight and eredivility of evidence. (Comri vs Sleem, 
91 Tll. 277; Johnson v- Johngom, 125 id. 510, Porter vs Porters 
1623 ids 308; Columbia Theatre vy. Adwit, 211 ids leay Moore ve 
Moore, 335 ids 617; Doyle ys Doyle, 2¢8 id. 96.) The husband has 
the right to select his ¢omicile, and to change hin residence, and 
it ia the duty of hie wife to accompany him, and if she r efuses to 
go with him, he will not be bound to afford her « support and main- 
tenance while she thus reweins avay from him without fault on his 
part. (Babbitt v. Babbitt, ¢9 I11. 277; Houts ve FB ¢ WF The 
Appe 439.) To justify a wife in leaving her husband, and absent ing 
hereelf without giving him cause for diveree after the statutory 
period, hie conduct must have been such se to authorize a diveree in 
her favor. (Carter vy. Carter, 6! [lie 439.) The complainant had 
the burden to chow that che was living separate and spart from her 
husband without her fowlt. (Kimgmen v. Kingman, 150 I11. Apps 456.) 

The chancellor saw the witnesses and ebserved their manner 
and appearance upon the witness stand and was better able to determine 
the weight to be accorded to the evidenee of each witness. Their 
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ate 
fairness ané candor, their prejudice and feeling, or the reverse 

if euch existed, were apparent to him. The credibility of the 
witnesses and the weight to be given their tectimony are se largely 
matters resting with the chancoelier that his cemclusions upon the 
facts will not be disturbed unless the record discloses that such 
conclusions are manifexctly against the preponderatinge foree of the 
evidence, anc from thin reeerd we cannot say that the chancellor 
erred. 

Tt is contended by the complainant thet the chaneellor 
erred in directing her to deliver up te the defendant the furniture 
and household goods purchased by the defendant. It is sémitted by 
the complainant im her testimony thet the defendant did purchese the 
furniture. e therefore find mo error in the deeree directing her 
to turn over to the ¢efendant the said furniture. 

We think the recerd is free from reversible errer, that 
the decree of the Cireuit Court is sustained by the evidence, and 


it is therefore affirmed. 
AYPIRNBEDs 


| Seuenlan, P. Je» and Gridley, Je, conoure 
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EMMA BERHAM DICKINSON et al., 
Befendants. 
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APPZAL FROM SUPERIOR 


COURT OF COOK COUNTY. 
CHICAGO HISTORICAL GOCIETY, 
Appellant, 5 fp =< a ® oo, 


f e B A 2 A 5! 
S] iM oh > }, 
oie Uae Te Ae Ls ee CY 


RA, PRESIDING JUSTICES MATCHETT 
DELIVERED THE OPINION OF THE COURT. 


Tais appeal by the Chicage Historical Seciety from 





a decree construing the will of Albert Dickinson, deceased, brings 
that instrument to our attention « second time. In Boyles vy. 
Dickinson, 249 I11. App. 647, we construed the fourth clause of the 
will containing a bequest in faver of Charles Digkineon Keyles whibh 
the present record discloses he has permitted to lapse by voluntary 
@lection not to comply with its conditions, The decree from whieh 
this appeal is taken was entered upon the supplemental bill filed 
by the administrator de bonis nom with the will annexed. The occa- 
sion for further construction of the will arises out of the fact 
that it now appears probable that the assete of the estate will be 
found insufficient to pay in full ail the legacies bequeathed, and 
the court was therefore asked to direct the trustees whether it was 
the intention of the testator that in such case certain of the 
legacies should be preferred to others and paid in full to the 
exclusion ef any or all the rest, or whether in such case certain 
legacies should abate pro rata. 

It is conceded, a8 all the cases hold, that the sole 
object of construction must be to ascertain the intention of the 


testator ss the same appears to be expressed in the whole document, 
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The last will and testament of Albert Dickinson, da- 
ceased, consists ef two writings: (1) hia original will, executed 
on June 29, 1920, whieh contains nine articles; (2) the eodiceil 
thereto, executed on October 27, 1923, whieh contains five para- 
gracha. 

in the original will Article I directs the payment of 
just debts, funeral expenses and taxee ef ali kinds. Article if 
makes apecifie bequests te the testater's wife, Article III de- 
Vises an interest in certain real estate tc the testator's nephew, 
Charles DP. Boyles. Article IV makes a bequest to Heyles under con- 
ditions which, as already stated, he ciected net to fulfill, thus 
eausing the seme to lapse. Several itens, however, appear in this 
article, ene of which may be useful in aveertaining the intention 
of the testator, The second oaragraph of said Artiele IV provides: 

“Upon the death of my said nephew this trurt eball ease as 
te said fund, and said Trustees, or the survivor of them, shall 
pay, deliver and cenvey said fund, together with sll accunula- 
tiens thereon unexpended, share and share alike, to theae gor- 
porations which are the legatees and devisees of my residuary 
estate ag hereinafter provided; provided, however, that if all 
or a part of the legacies and bequeste made in Articles V and VI 
of thie my will shall not have been paid in full, said trust 
estate shall first be sprlied te the payment of eaid legacies 
and bequests in the same manner as if thie trust estate had con- 
stituted part ef my general estate at the time of my death.” 

By Article V the testator cives specific bequests to 
eertain cousins, nieces and a neshew; creates a trust of $50,000 
with direetions that the income shall gs te the testator's sister 
4uring her natural iife, and after her death, to Rachel Yates 
Boyles, the widew of his nephew, Thomas BD, Boyles, and finally 
@irects that when the trust shall cease - 

‘wee thereupon my said Trustee is directed to pay, deliver, and 
convey said trust fund, together with ali sceumulations thereon 
wmexpended, share aid share alike, to tiose corporations wuich 
are the legatees and devisees of my residuary estate as herein- 
after previded; provided, however, that if all or a part of the 


legacies and bequeste made in Articles V and VI of thie my will 
shall not heave been paid in full, said fund shall first be ap- 


plied to the payment of said legacies and bequests in the same 
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manner as if thie fund had constituted part of my generai entase 
at the time of my death." 


This article ereates a further truest in fever of the son of the 
testator's nephew, Thomas D. Boyles. 


Artiele V1 provides: 

“after the payment of the foregoing bequests, I give and 
bequeath to the following corpqrations, not for pesuniary profit, 
the sums of money set opposite their respective names, and upon 
the respective terms and conditions following: 

"1. To the Academy of Sciences, now lecated in Lincoln 
Park in the city of Chicage, in the State of ILiinois, the sum 
of One Hundred and Fifty Thousand Dellars (%150,000). This be- 
quest to said Academy of Solences is given upen the trusts fol- 
lowing: That the Zoard of Trustees of said Academy shall, with 
the prosecds thereof, build an appropriate building for the work 
anda purceses of said Acadexny, to be known as Dickineon Hall, in 
whieh building there shall be among other things, an audience 
reom which may be used for lectures upon food supplies and the 
values of foods, and such other subjects ss may fros time to time 
be deexed beneficial to the public. If there shall remain in 
the hands of said Board of Trustees any money after said building 
hereinabove referred to shall Kave been paid fer, said Beard of 
Trustees shall have the right te use said remaining money, 
principal and income, for the purposes cf the Acadecy, in auch 
manner absolutely az to said Beard of Trustees may seen wise. 

"2, To the Uhicago Historical Society, = corperation of 
the State of Iliimois, the sum of Sixty Thousand Dellare ($60,000) 
and I direct that the Board ef Trustees of sald Society shall 
have the right to use the principal and income thereof for the 
purposes of the Society, in such manner absolutely as ts them 
may seem wise, 

"3. To the Glenwood Manual Training School, = corporation 
of the State of Illinois, the sua of Fifty Thousand Dellare 
($50,000). I direet that the Board of Trustees of said school 
ahall heve the right te use the principal and income thereof 
fer the purposes of the Jehogl, in such manner absclutely as te 
said beard of Trustees may seem wise; but if said Seheel shall 
not have an adequate gyumacium or drill hall at the date of the 
above legeoy to it, 1 shall be glad if this bequest to said 
School is used towards the payment of the cost of erection of 
suoh gyamasium or drill hall. 

"4, To the Aliendsale Assoeiation, a corperation of the 
State ef Illinois, located at Lake Vilia, [llineis, the sum of 
Fifty Thousand Doliare ($50,000). 

This bequest to the Allendale Association is given upon 
the trusts following: that the Soard of Truetees of said Asso~ 
ciation shall, with the proceeds thereef, build a cottage er 
other apprepriate building for the work and purposes of said 
Association, which building I request shall bear the name of my 
brother-in-law, Charles ¢. Boyles, in agpreeiation of his in- 
terest in the werk ef the Asesceiation. if there shall remain 
in the hands of eaid hoard of Trustees any money after said 
building hereinsbove referred te shall have been paid for, said 
Boaré of Trustees shall have the right to use said remaining 
money, principal and income, for the purposes of the Associa- 
tientein such manner absolutely as to the said Board of Trustees 
way seem wise, 


"5. To the Library Association of Orange City, of Orange 
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(a . ha State of VWierida, the sum of Ten Thousand Beilars 
900 . 

*Z direct that said bequest to said Asseciation shall be 
by the Beard of Trustees of said Association kept forever sepa- 
Fate and intact, and invested in safe interest-bearing seourities 
and the income therefrom forever used for the support and mainte- 
manee of said Association and for the prosecution of the work 
for which it is incorporated. 

"6. (a) fo the Chicago Lying-In Hospital and Dispensary, 
& corporation of the State of Illinois, the sum of Fifty Thousand 
Dellars ($50,000) upen the distinet condition that ite Board of 
Directors shall have the right to use the principal and income 
thereof for the purposes of the Hospital, in such manner abse- 
lutely as to said Soard ef Directors may seem wisa, 

(b) Ye the Chicuge LyingeIn Hospital and wiepencaty & 
corporation of the State of Illinois, the further sum of irty 
Thousand Dollars ($66,000), I direet that said last named be- 

west shall be forever known as the ‘Enma Benham Dickineon 

»' amd shall be kept forever eg and intact, and held 
and managed in perpetuity by the said Chicage Lying-in Hoepital 
and Dispensary, atid thet the income therafron be used and 
applied for the uses and purposes of aaid Hospital, in such 
manner and form as to ite Directors shall ceem bast. 

"7, To the United Charities of Chicago, a corperation of 
ie State of Illinois, the sum of Twenty-five Thousand Doliars 

$26,000) for the exclusive use of the Legal Aid Bureau of said 
corporation, in memory of my friend Rudolph Kats, a former 
President of said Seciety. 

I direet that said bequest to the United Charities of 
Chicago for the use of said Legal Aid Bureau shell be by the 
Board of Directors of said corporation kept forever separate ald 
intact, and invested in safe, interest-bearing securities, and 
the income therefrom forever used for the support and maintenance 
had gaid Legal Aid Bureau and the prosecitivon of the work of said 

reau. 

"3. Te the Visiting Rurse Association ef Chicage, a 
corporation of the State of Lilinois, the aus ef Ten fhousand 
Dollars ($19,000) te be by the Directors of said corporation 
kept forever separate and intact and invested in safe, interest- 
bearing securities, and the income therefrom te be forever used 
for the support ond maintenance of esid Association, and the 
prosecution ef the work for which it ie incorporated," 


Artiele VII devisee the residue and remainder of the 
estate. Article Vi.II names the nevhew Esyles trustee under the 
provieione of Article V and gives directions as te the administra- 
tion of the estate, Article IX nawes Boyles executor and provides, 
after granting powers to manage, e211, leame, convey, ctc., « 


"I desire that the bequeste in thie W111 contained shail be gaia 
a@ 990m as possible; but in order that my estate may not be 
sacrificed, I dirveet that my Executor shall have the perie4 of 
five (5) years frew and after my decease within which te adminia- 
ter my Estate and te pay the bequests in this will contained, if 
in his judgment it is for the best interests ef my Estate and ef 
the Legatees hereunder that my estate remain open for said period 
or any part thereof." 
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The eodicil by the first paragraph appoints Charles 4. 
Quinlan and Leon L. Leehr co-trustees with Charles D. Beyles and 
makes provisione in sase of a vacancy smong the trustees. the 
second paragraph states: 


"Im addition te the specific bequests in Article V ef my 
will, I give te Rachel Yates Boyles the sux of Ten Thourand 
Doliare ($10,060).* 


The third paragraph is es follows: 


“In view of the fact that there may be ne ready market for 
the sale of some of the assets of my estate I direct that my 
property after the dispositions made in Article I, If oma iil 
ef my will shall be paid te my Trustees and that they shell set 
up the trusts and all the legacies without interest whi oh 
are mentioned in my ¥111 and in thie Codicil, and my said frus- 
tees may delay the payment of such legacies in order te fully 
realize upon my estate or for any other reason in their disere- 
tion; but said legacies shali be paid as rapidly as possible in 
the order in which they are named and ali of them shall be paid 
within tem (10) yeare after my death." 


Paragraph 4 gives to the trustees power te manage, 
#¢11, lease, ete., and directs that they may employ any one of their 
own nuxber as agent or attorney at law or in fact, while paragraph 
6 appoints Charlee 5. Quinlan executor with all powers specified in 
the will instead of Charles D>, Hoyles and directs that he be not 
required to furnish any surety on bis bond as such exeeuter. 

The deeree finds that ail the bequests end devisees 
contained in Articles II and V of the will heave been fully set up 
in the hands of the trustees, and these payments are by the decree 
approved and confirmed. The decree further finds: 

*It was the intention of the testater that in the event the 
assets of his estate should prove to be insufficient to pay in 
full all of the legacies contained in Article VI of his will, 
the legacies cont in said Article VI should abate proportion- 
ately. The follewing provisions in paragraph 3 of hie codicil 
vig.: ‘but said legacies shall be paid as rapidly os possible in 
the order in which they are named and all of thew shall be paid 
within ten (10) years after my death'«- waa intended by the 


testater as aduinistrative only and dees not indicate that he 
i a any lack of funds to pay all the charitable legacies 


The deeree adjudges that the property found to econsti« 
tute the trust fund described in Article IV is new a part of the 
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general estate of Albert Dickinson and that when sold the preceeeds 
shall be applied, subject to rights of Charles Diekinsen, together 
with other assets remaining in the general estate, to the payment 
of the legacies contained in Article VI ef the will and ali the 
rest, residue and remainder thereof in equal shares te the beneri- 
ciaries named in Article Vil of the will, amd that “in the event the 
assets of the estate of Albert Dickinson shall prove to be ineuf- 
ficient to pay in full all of the legacies contained in Article VI 
of his will, the legacies contained in said Article VI shall abate 
preport ionately.” 

The Chicago Historical Geciety compisine of this de} 
cree in two respects. the bequest of $60,000 to it is second in the 
order naned under Article Vl of the will, and it is preceded only by 
@ legacy of $150,000 to the Chicago Academy of Selences and is 
followed by legacies to cix other corporations. The aggregate amount 
ef all the legacies in Article VI is $456,000. ‘The ageregate of 
the legacies named in order after that of the Historical Society 
amounts to $245,006. The Society contends that it was the inten- 
tions of the testater to create a preference over these latter 
legacies in favor of the Society and that the daeeree is erroneous 
in providing otherwise, It aleo contends that if the court prop- 
erly construed the will in this reapeet, it then erred in holding 
that the legacies named under Article V of the will were entitied 
to pricrity and in approving the payments thereof made by the 
administrator. 

The cireumstunces under which the cedicil was executed 
appear in the record ond were deseribed with some degree of fall- 
ness in the opinion riled upon the fermer appeal. These cireuwm- 
stances were testified to in detail by the attorney for Albert 
Diekinson, who drew the codicil te the will and who was hie trusted 
legal adviser end well informed ae to the general conditions of 
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his estate and the various corporations wniech Albert Sickinson 
controlled. As on the former appeal, so here, the briefa of the 
parties argue many inferences favorable to their respeetive 
theories from facts and circumstances, a few of which it may be 
well to briefly wet forth in order that the issues may be decided 
from the viewpoint ef the teatator's “arm-chair.” ‘The will in 
question was executed on June 29, 19506, the codicil en Getober 27, 
1923, Albert Dickinson died April 5, 1925. He lacked one day of 
being 82 years of age. It appears from the testimony of his at- 
terney that just before the exeeution ef the eodicil he had under 
@onsideration the execution of a new wili and that a draft of such 
@ will had been prepared, The attorney says: 


"I told Albert taat his available assets were probably not 
great enough, or might not be great enough to pay all the lega- 
cies in his original will, aid that was one of the matters I 
had in mind when I prepared this new draft of will.*#** Albert 
then took my draft of the will himself and sat down in a chair 
near the window and spent a long time locking at it. When he 
got through reading it he shook his head and said, 'I don't 
understand. ‘*** 1 talked with Albert further about this will 
and he kept saying only one thing definitely that he wanted 
changed, and that was, he did not want Kr. Boyles as executor. 

i had previously talked with him about the size ef hia estate 
and I asked him whether he realized that situation and «+ after 
he finished the will he said he did. i am now referring te this 
draft. i had not yet prepared the codicil. He said he under- 
stood about the fact he might not have enough money te reaeh sll 
the legacies, That, and the fact he did not want Mr. Boyles as 
executor were the only two things whieh he stated definitely to 
me about the whole will. He discussed his charities, cifts te 
charity, and said he could not remember distinetly between the 
4ifferent eharities and what they were, He eaid he reealled a 
few of them, but when he atteupted to tell me what they were 
he became uncertain and said, ‘I don't remember.’ I therefore 
asked him whether he would like to have me abandon the draft of 
the will and prepare se codicil and he sald he would. I than 
tg te a eodicil embodying in it the enly two features which 
@ had clearly expressed himself about, and that was exeeuted,*** 


The grees ertate of the testator, as shown by the stipue 
lation of facta, was $1,756,804,06. The legacies given by the will, 
exclusive of the epecific legacies and exelusive of the life sstate 
for Charles Di Boyles, amount to $910,000. After payment of the 


debts, cost of administration and inheritance taxes, aggregating 
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$123,245.58, there remained at the time of the testator's death 
available for the payment of legacies property ef the value of 
$1,633,650.71. These figures are based upon the appraisal made 
for the purpose of determining the federal eetate tax, The finding 
ef the decree is that between the date of the will and the date of 
the decedent's death there were no substantial changes in the as- 
sete that he owned except (1) a conveyance of the real estate 
specifically devised in Article Lil, and (2) the ereation of a 
trust fund amounting to about $35,000 for the benefit of Louise and 
Ruth Dickinson. More than a million dollare of the value of the 
estate as placed upon it by the executore for federal estate tax 
purposes, consists of stock in the Albert Dickinson Company and 
other allied companies, Of this amount only $77,250 has been thus 
far realised by sale of a small bloek of the stock. Without this 
stock, all the bequests exeept the charitable bequests given by 
Article VI have been paid, and the executors still have on hand in 
addition to the stock of the Albert Dickinson Company assete of 
about $156,000, The Albert Dickinson Company and ite allied con- 
cerns incurred heavy lovses for the years 1920 ané4 1921, but they 
made a profit for the year 1922 of $104,551.55. For the year 1923 
there wae a loss of $22,556.54, 

The aduinistrater joins with the Chicago Historical 
Society in urging that the court erred in construing the will as 
directing that in case of deficiency the legacies provided for in 
Article VI showld abate pro rate, but he maintains that the decree 
was right in approving the payment of the legacies as already made 
and aske that it be affirmed in that respect. The parties to this 
cause have called our attention to a number of cases which it is 
claimed sustain their respective contentions, but as in most cases 
of this kind the facts of each particular cage are eo unlike those 
of any other that authorities are ef little use except as they 
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announce the well knewn general rules which must be followed in 
the construction ef wills. The primary purpose of all construc- 
tion, of course, is to determine what was the actual intention of 
the testator, and this should be determined by considering the 
whéle will and giving proper consideration to each and every part 
of it and, if at all possible, by harmonizing the same. If pos- 
sible, each clause and sentence should be given some meaning and no 
provision rejected if it can be conatrued so that it will stand. 
The intention of the testator must, however, be determined finally 
from the language of the writing itself. While oral evidence is 
admissible for the purpese of showing the circumstances and eondi- 
tions under which the testator executed his will, such evidence may 
not properly be used te vary the terms which the writing expresses. 
The intention of the testator must be found within the "four 
corners" of the writing. 

in the first place, we entertain no doubt that the 
decree properly approved of the payment of the legacies and crea- 
tion of the trusts provided for in the articles of the will pre- 
ceding Article Vi. That article, it will be noticed, begins with 
this phrase, “After the payment of the foregoing bequests, I give 
and bequeath,” ete., immediately following which are the names of 
eight corporations te which bequests are made by the provisions ef 
Article VI. That clause construed with the language which precedes 
it indicates the intention of the testator that the various core 
porations named in Article VI should not take anything until and 
after the payment ef the prior bequests. The bequests named in 
Article V are all specific and are made to relatives whe would 
maturally be the reeépients of the testater's gifts and bounty. 
The gifts and bequests which follew are made upon the condition that 
these prior legacies shall first be paid, and the executor hag 
rightly interpreted the will and carried out the intention of the 
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testater by paying ther. Hexford v. Bacon, 195 111. 70; Anpenl of 
Pennsylvania Co. in Waln's Zetate, 109 Pa, 479; Gwynn's Estate, 
204 5. ¥. & 33. 

Chicago Historical Society argues first that st the 
time the original will was drm the testator had in mind a possible 
deficiency of aenets to pay the legacies in full provided for in 
Article V and VI, and therefore added the provision: 

**xe® provided, however, that if all or a part of the legacies 
and bequests made in Articles V and VI of this my will shall not 
have been paid in full, said fund shall first be applied te the 
P t of said legacies and bequests in the same manner as if 
thie fund had constituted part of my general estate ot the time 
of my death.* 

It is pointed out that an identical prevision was in- 
eluded in Article IV. We cannot regard this provision as requir- 
ing that construction. Articles IV and V both provide fer the 
ereation of certain trusts and then direct that at the time of the 
termination of the trusts the principal should be first used to 
pay ony legacies not theretofore paid in full before the balance is 
conveyed to the devisees of the residuary estate. So inference can 
be drawn from these provisions that the testater contemplated any 
deficiency of assets to meet ali the legacies provided for. 

It is further contended that the provision in the 
codieil to the effect that the legacies named shali be paid as 
rapidly as possible *in the order in which they are named" alse 
indicates that the testator had in mind a possible deficiency of 
assets, but any such construction ean be adopted only by wholly 
@isregarding the clause immediately follewing in the same sentence 
which provides, “And all of them shall be paid within ten (10) years 
after my death.” he original will provided that the executer 
should have a period of five years in which to administer the es- 
tate and to pay the bequests, while the codicil in almost identical 


language provides that that period shali be extended te ten years 
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after the death of the testator. It does not indicate, in our 
opinion, a pousible deficit at the end of ten years, because it 
provides that all the legacies shall be paid by that time. The 
general rules applicable te a situation of this kind have been 
passed on in numerous cases, and the distinction between a provi- 
sion in &.will which merely directs a certain order of payment and 
one which creates a priority and preference as to actual rights aw 
interest under the will is clear and fundamental. The onus lies 
on the party seeking priority, to show that such prierity was in- 
tended by the testator, In Williams on Executors, 7th Amer. ed. 
vol. 2, p. 674, it is stated: "The proof of this must be clear 
and conclusive.” The reason for the rule is that the testator in 
the absence of proof to the contrary is deemed te have supposed 
that his estate would be sufficient to anewer the purpeses to 
whieh he has devoted it. Jarman on Willis, 6th ed., vel. 2, p. 2087, 
is to the same effect, and the author says: 

"As a general rule, legacies ure payable pari paseu, in 
whatever order they appear in the will; and no legacy has pri- 
erity unless a clear intention appears. It is immaterial that 
the legseies are made payable at different dates or periods, or 


are civen in suceeseion, some being payable ‘in the first place’ 
er ‘in the next place,' and ethers ‘afterwards. ' 


In Titus’ Administrator v. Titus, 26 i, J, Hq. 1113, 
there was 4 provision in the will that certain legacies should be 
paid “in the order in which they are stated, and out of the first 
moneys that shall come into hie (the exesuter's) hands, after pay- 
ing my debte and funeral expenses." The court said that the teeta- 
tor clearly did not contemplate a deficiency of assets to pay all 
of the legacies im full, because he expressly bequeathed the residue 
not therein disposed of; that the provision was intended merely to 
secure as epeedy payment of the legacies aos practicable; that it 
Was designed to secure the order of payment but it was with the 
manifest expectation that there would be enough os hes all and te 


a 
: “we a re4sodbad sen 9906 a -elatend ei 0 Staab ond torte. 
$h onuzved ,avsby mbt Ye has odd tn stbttoh stotdaee e (nateteo 
od? .omt? tant yf biog od Linde Sobsagnt uit st tals seobtvor 
: a ovad buh stil v0 apizauyte « 08 cffaviiqus sete taremey, 
| bret a anowaed moldoaltats sult has nytt) auorm Hs ‘ah he ‘bean 
bas tavayen te sebt6 abas ie s ‘etoontd lone dato ‘Ltbed at mole 
fs adnate kautos et as ‘pone te tere baa xtinoixa a eadeote to hitw one 
euht anne oat “Miatasmasanyt bas wos at cote ad soba deoenend 
“a2 ‘anv yeireite: toe mth mode ef vetting, dog by ep 
“bo stoma S98 .etof esx ao americew at tedebesd. ot: abe 
waols of tems afdi To Yoweqg eat cbeteds ab gf), 878 1G pepe 
eh wotasees es dasa of. aketooad ial aescot off * ,ovtewlonog baa. 
beneyque eva of Semes at ytwrsaes ety of Reowg ta sonoede, ads, 
0) sesoutug 519 ve¥enn of tanlolTive af Raven stato ald sams, 
%608,q (8 how ..50 M88 ede ng metas 69, Detereb east, pat sntetw, 
gayen ‘teltue of) bao , footie amps ed? oF gh. 


: 


2 
- 








oe i vend ees 9 eldayug gis he Me ee 
ehtgq aad Toye bus hr est x 2 bene ; 
duis Labxotumet ab ai. Kn: > por & seelau hb we 
t¢ ,vboiteq te audah facts Tih ta 9 (ee obese aim aelongot 


‘eoalq teak? ang mth a @nled eane “moleavoows al a ee 
' shiawresta! pasado hin eonlg onon ome at : 


ths pe i as MuihE oY todersetalahs ‘auatt at 
od biwode aeionses wiagise sed? Slaw ont ni astaiverg @ eww oxedt 
sextt ous oe gue San sbotata ote end tolte sé ‘sehxe ‘ont ‘ak ‘pied 
~yaq sade ehied (a! sesvoane ants) wit ofad euao Lhade tadd eyonon 
“ates? oxtt dadt blew ‘twos oat ".enameqne Latoawt bas added ‘ym gal 
Lia yeq of atenaa to youste ttos & steLqmedaos Jom. pAb ylaeolo ‘xed 
eubtest ond hedtdaouped YiaasreRe od ouneond tit at teloaget oad to 
ov Clore hobnosak ase coleivete ‘ads test rte donognth albetosd tom 
th tad jeidoatsoaxg ba enlonged oul to 3 mamangee ybsens aa ptiose 
adt utinw aw o gud dmmapaq te theo oud etwas ot hosptacb ‘aa¥ 


My we igh 


of bme fle yeoq ‘af dasone od biuvow stodt dot? mottedeeges tietines 





al A EO I IR ED = 


12 


epare. ‘he court further said: “By it the testator intended aerely 
a priority of adwinistration, or in the realization and application 
of aseets." This case comes pretty near to being on all fours 
with the case which must be decided here, in Lord Dunboyne y. 
Brander, 18 Beav. 515, 52 Eng. Rep.-- Full Reprint 123, a testator 
gave certain legacies and directed that they “should be invested in 
the order and become payable and paid in the manner therein men- 
tioned." The assets were found to be insufficient, and it was 
contended that the legatees first mentioned should be preferred, 
but the master of the rolls, Sir John Romiliy, pointed out the 
distinction between what he called “getting in and realization of 
the assets, and the giving a prierity ef rights and interests," and 
held that the whole seepe of the will showed that there was ne anti- 
cipation of any deficiency of assets and that there was no priority 
except ag/the administration of the same. The basis of the rule is 
the equitable maxim that equity is equality und that in the absence 
ef a clear intention to the contrary that maxim will be applied. As 
some of the cases say, a doubt defeats the priority. Toe the same 
effect is Miller vy. Huddlestone, 3 Mac. & G. 515; 42 Eng. Reporte, 
Pull Reprint 123. Se aleo in Towle v. Swasey, 106 Mass. 100, the 
court said that the testator in the absence of clear proof to the 
soutrary must be deemed to have acted on the belief that the estate 
would be sufficient te anawer the purposes to which he devoted it, 
and that men do net ordinarily go through the formality of making 
wills and disposing of property which they do not own or do not 
reasonably hope te become possessed of. The court aleo said: 
"As between the legacies which are in their nature mere 
vounties, the presumption of intended equality will prevail, 


uiless there is unequivocal evidence to the contrary; and no 
priority will be allowed where the expressions of the will are 


ambiguous. sesbere te Gucrnsey, 9 Paige $57. & Williams on 
Executors 1233, es YY. » 1 Collyer 409," 


See also Porter vy. Howe, 173 limes. S21, 54 WH. B. 255; Swasey v._ 
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American Bible Society, 57 Me. 523. 

Leoking at the provision of the codicil from the stand- 
point most faverable to the contention of the Chicage Historical 
Society, it must be said that the provision does ne more than 
create an ambiguity or doubt, and that fer that reason the conten- 
tion must fail. it is true that the affaires of the teatator were 
somewhat complicated, but the ecnditien of his estate, as we have 
already pointed out, was such that he might well have believed that 
a very large amount of money would be received by the Young Ken's 
Christian Association of Chieago and the Old People's Home of 
Chicage| whe were made his residuary legatees under trusts “hich 
were created of such kind and nature as must be held to shew clearly 
his expectation that all prier legacies would be paid in full. There 
is this further observation, which is net without great weight. The 
will and the codicil were both drawn by lawyers of experience and 
ability, and the language appearing in both is such language ae law- 
yers use. This is not the case of an unlearned or ignorant person 
failing to fully express an intention in a document carelessly 
drawn. We find it impossible to believe that {acting as the testa. 
tor was under the immediate advice and direction of his counsel) if 
there had been any real anticipation of a possible deficit, the pro- 
vision with reference thereto would have been made in doubtful or 
ambiguous language. It is impossible to determine that there was 
an intention to give priority as between thene legatees. Any con- 
struction finding an intention te give such prierity would be based 
on mere conjacture, 

The attorney whe drew the codicil says that whem he 
discussed with the testator the question of the charitics named in 
the will, the testator said “he could not remember distinetiy be- 
tween the different charities and what they were." Assuming this 
to be the actual situation, it ie difficult to underetand how it 
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could have been the intention of the testator in the exesution of 
the cedicil to create any right of priority as between this class 
of legatees or to prefer any one of them to the exclusion of 
another, 

Roreover, an examination of the whele will including 
the codicil discloses that the legatees are claseified with great 
eare and that each class is put in a group by itself under one of 
the articles enumerated. The language which the testater uses 
indicates that he thought of these legacies not as individual itess 
but as groups. When, therefore, in the codicil the testater di- 
rects that the legacies should be paid in the order in which they 
are named, it seems most reasonable to suppose that he referred te 
the group order rather than to the order in which the different 
items of the particular group are named, 

Yor the reasons indicated the decree is affirmed, 

APFIREED. 


O'Conner and NeSurely, J7., coneur. 
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B, JOYCE, 
Plaintiff in Error. Fa ; ae 4 





ER, PRESIDING JUSTIC# MATCHETT 
DELIVERED THE OPIEIOR OF THE COURT. 


Thie writ of error demands a review of the reeord 
which discloses that on June 22, 1929, default of the defendant 
for failure te appear was taken, and upon hearing by the court a 
judgment was entered in favor ef Theodore H. Venn, administrator 
of the estate of Mary Venn, and against defendant in the sum ef 
$10,000, 

There is no bill ef exceptions. the recerd shows 
that on Septeuber 15, 1926, 2 praecipe was filed with the clerk of 
the Cireuit court, directing him to issue ao summons to Edward 5, 
Joyce, defendant, in a plea of trespass on the case to the damage 
of Mary Venn, the original plaintiff, returnable to the Sovember 
term, 1926, and demanding damages in the sum of $15,060, Alias 
and pluries summonses were issued at the suit of plaintiff, and 
September 26, 1927, another pluries summons was isoued and ree 
turned as served on defendant on September 27, 1927. On November 
9, 1927, a declaration was filed diselesing an action for negli- 
gence, whereby plaintifr was injured July 4, 1926, through the 
eollision of two motor vehicles. December 10, 1927, the attorney 
for plaintiff suggested the death of Mary Venn, and it wae ordered 
that the cause proceed in the name of her advinistrator, Theodere 
H. Venn. ‘The order found aleo that due personal service of 
summons had been had on defendant at least ten days before the 
first day of the term; that he 4id not appear; that his default 
should be taken and entered of record, V¥ebruary 16, 1925, the 
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record recites that the cause was called for trial, and that 
Plaintiff failing to presecute her suit it was ordered that it be 
dismissed sat her costs for want of prosecution; that she take 
nothing by her action, and that defendant recover coats from plain- 
tiff, 

On September 28th thereafter the reeord shows that an af- 
fidavit of Irving 2. Heed was filed in the offiee of the clerk of 
the court. it is not oreserved by bill of exoeptions but purports 
te state facts as follows: That the affiant is the attorney of 
Feeord for plaintiff; that on Decesber 10, i927, at order was en- 
tered giving leave to said attorney te amend the pleadings on their 
face, to substitute Theedore i. Venn as plaintiff and administrator 
for lary Venn, the deceased plaintiff and defaulting defendant, for 
want of an appearance; that on February 16, 1928, affiant appeared 
before Judge Arnold when said cause was on the trial eall and asked 
the court to put the cause on the past ease calendar for the reason 
that affiant had not been able to get all of his witnesses together 
and bring them ints court to prove up plaintiff's damages and for 
the further reason that Theodore H. Venn, deceased's husband, was 
suffering a severe shock om account of her death and was on the 
verge cf a nervous breakdown and in no condition to come te court 
to testify; that said court thereupon ordered said cause to be 
put on the past case calendar; that when the new fall common law 
Galendars were issued in September, 1928, he Looked for said cause 
on the past case calendar and upon being umable to find it, he 
checked the court orders and files and found for the first time that 
the suit had been dississed February 16, 1924, at plaintiff's costs. 

The affidavit further states that plaintiff administra- 
tor hae a good and meritorious cause of action against defendant, as 
alleged in the declaration theretofore filed, which was made a part 


of the affidavit; that said court was without jurisdiction to enter 
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the order of February 16, 1928, previding for the digriseal ef esata 
suit at plaintiff's costs for the reason that there had been a pre- 
vious erder entered on December 16, 1927, defaulting defendant for 
want of appearance, 

On the same day « motion was filed by said attorney 
toe vacate the order of diemissal entered Yebruary 16, 1928, “for the 
reason that sald court had no jurisdiction te enter said order, and 
it was therefore void," 

June 22, 1929, Theodore 4H. Venn, the administrator of 
estate of plaintiff, filed an asended declaration in « single count 
in which he alleged the collision eof a motor vehicle in which Mary 
Venn, deceased plaintiff, wae riding, with u motex vehicle driven 
by defendant; that deceased was in the exercise of due care; that 
defendant failed te exercise due care “in that he operated said 
moter vehicle in such a wilful, wasten, dangerous, unlawful and 
reckless manner, with knowledge of the presenee of deceased, and 
with the intention of causing an injury te her, and in tetal disre- 
gard of her rights and the rights of ethers, whe were lewfully 
upon the said street,” and ae 4 consequence thereof the vehicles 
collided, ty reason of which the deceased reecived injuries from 
which she died on July 9, 1927. ‘The declaration alleged the ap- 
pointment of an administrator and that deceased Left surviving her 
certain heirs st law and next of kin who Bad sustained pecuniary 
damage by reason of her death. 

The record recites that on June 22, 1929, upon metion 
of the administrator's attorney for a hearing to subsit procf of 
damages sustained by the administreter, the court found that de- 
fendant was duly served with sumsens on Septeaber 27, 1927; that 
plaintiff's declaration was duly filed thereafter en hovember 9, 
1927; that defendant wae defaulted on December 10, 1927; and ordered 
that leave be thereby given slaintiff's attorney to withdraw three 
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counts of hie declaration and to amend the fourth eount by filing 

an amended declaration instanter; that the administrator waived a 
trial by jury and submitted evidence to the court in proof of daz 
ages. The court sleo found that the administrator had suffered am 
sustained damageea as alieged in hie declaration and awarded the seme 
to the edministrator and against defendant in the eum of $10,000, for 
whieh judgsent was entered. 

The controlling question in the ease arises out of 
the contention of defendant that the court was wholiy without juris- 
diction to enter the order of September 25, 1928, setting seide the 
previous order of February 16, 1924, by whieh the cause of action 
was dismissed and judgment for costes entured against plaintiff. Dee 
feniant rests his contention upon the rule first announced in Cook 
zw. Wood, 24 111. 295, which has ever since bean consistently fol- 
lowed by the courts of this estate to the effect that after the ex- 
piration of the termeat which the final judgment or deeree is ene 
tered, the court is wholiy without jurisdiction to vacate its 
orders entered at the previous tera except by a written motion in 
the nature of the commen law writ of ceram nobis in compliance with 
the procedure provided for in section 89 of the Practice act. Smith- 
Hurd's tll. Rev. Stats, 1929, chap. 110, sec. &%. A few of the 
eases in addition te Cook v, Wood, above cited, which sustain this 
man, 180 111. App. 
539; Barnes v. Chicago City Ry. Go., 195 121, App. 148; Katsuski 
Ns Zlérisge Coal Ue., 255 111. App. 41. 

The administrator argues, however, that defendant is 


proposition are Billbe 





in no position te question the order of September 28, 1928, rein. 


stating the cause because mo bill of exceptions was preserved, and 


cites 2 number of cases, such as Siekwman v. Ritchey, 252 111. App. 
560, ond People v. Levin, 318 111, 227, holding thet euch an affi- 


davit ie no part of the coumon law record and that it must be in- 
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corporsted in e bill ef exesptions in order te be preserved, 

The absence of a bill of exceptions does not avsil the 
adwinistrater under the facts disclosed by this record. The record 
shows that the court at the end of the term at which the orger of 
dismissal was entered lost juriedicticon, and aa was said in Mergap 


xz. Gampbell, 34 111. App. 242: 


*Juriediction having been once lost, and the term passed, 
the record must shew that it was regained, and how, or the judge 
ment hee no bamis, In Sweeney v. The People, 28 T11. 205, it is 
sai4 that ‘on a writ of error, the party, to retain his judgment, 
must shew a good record.’ In » 44 Till. Avo. 177, 
that rule was applied’ te a case, en ba remanded by this 
eourt to the Superior court of Cook county, was there dizsosed of, 
and the record 4i4 not show that the party against whem the judg- 
on went, had been notified that the remanding order had been 

ed. 


The opinion quotes with approval from Hettrick vy, Wilson, 12 Ohie St, 
136, where the court said: 


"It has been suggested that where the reeord is silent on the 
subjeet, we must presume that the defendant below was regularly 
in court, Sut we cannot so hold in this case. Vor, however we 
might presume in favor of the validity of a judgment, where the 
parties are shown to have been before the court, and where they 
eould, therefore, have made the error complained of appear af- 
firmativ by exeeption or otherwise, yet no such presusption 
ean be admitted to prevent the direct imoeachuent ef a judgment, 
where the subject of the complaint is that the party has had no 
dey in court, and se had no opvertunity of placing anything upen 
the reecord,* 


in Buddy v. Washington ing. Ce,, 67 111. App. 150, it 
was said: 

“On direet pleadings to review a judgment, the jurisdiction 
of the eourt over the person must appear by the record, or the 
judgment cannot be suatained. * 

Citing Law vy, Grommes, 155 111. 492. Ye the sane effect are Barnes 
XM. Ghicage City Ry. Co., 186 111. App. 149, and Harris v, Chicags 


House Wrecking Co., 314 111, 800. 
If plaintiff is to prevail then it must be upon the 


theory that the order of reinstatement was entered on proceedings 
conforming to section 89 of the Practice act, which provides: 


"The writ of error soram n is hereby abolished, and all 
errors in fact, committed in the proceedings of any court of 
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revord, and which, by the common law, could have been sorreeted 
by said writ, may be corrected by the court in which the error 
was committed, upon motion in writing, made at any time within 
five years after the rendition ef final judgment in the case, 
upon reasonable nctice. “hen the person entitled to make such 
the tine of peceing:iuageset nse ttc eT aa ataawasty anal” 
be excluded en ts computation ef said five years,“ 
if the motion to reinstate is regarded as a procesding 
under said section &, it appeurs to be materially defective in twe 
respects: (1) While the statute requires reasonable notice of 
the proceeding, it does not appear that amy notice at all was given; 
and (2) the affidavit newhere avers nor sete up facte tending to 
show that pisintiff was not negligent. While proeeeding under sec. 
@ is in some respects necessarily supplementary, the authorities 
all agree that it is in substance the beginning of a new suit; that 
the affidavit or petition takes the place of a declaration and that 
notice must be given to the opposite party. MoGrath @ Swanson Ce. y. 
Ghicage Rys, Co,, 252 111. App. 476, cited ad relied on by the ad- 
ministrater, is to this effeet and declares that with respect to 
process, pleadings and judgments, the writ may be considered as a 
new and independent action, but it “is supplementary in its nature 
for the purposes of ecrrecting errors comaltted in a preceding cause." 
Plaintiff, however, says that the facts disclosed by 
the affidavit are sufficient to shew diligence and cites Rosenthal v. 
Wald, 252 111. App. 343, where it was held that a judgment entered 
by default in the Municipal court of Chicago against defendant when 
the case was reached for trial, due te a misprision of the clerk of 
the court in not putting the couse at the foot of the docket under a 
court order that the case be stricken frou the short cause calendar 
and placed in ite usual place on the jury calendar, should have been 
vacated on motion. That case does not discuss the matter of dili- 
gence. As a watter of fact, the petition does not disclose any 


degree of diligence om the part of the attorney for plaintiff te 
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ascertain after February 16, 1928, whether the order te place said 
cause on the past case calendar had been in fuct entered. 

Plaintiff contends, citing Zelurray v, Peabedy Coal Ce., 
281 Ill. 216, that counsel had the right te rely on the announce- 
ment of the court te the same extent that Khe would rely on the 
rules ef the court, and that it was not the duty of the attorney im 
the exercise of due diligence to ascertain either from the Lew 
Bulletin or from the docket whether the clerk hed entered the order 
as stated by the court. He further contends thet there is ne rule 
ef statute or of scurt whieh prevides that parties or their attorneys 
are bound to teke notice of notices published in the Law Bulletin, 
and refers to Schick y, Durham, 209 Ill. App. 266, where it ap- 
peared that « party wae misled by the publication in the Dally 
Municipal Court record of 2 statewent to the effect that the cause 
was put upon the next jury ealendar, while no such order was in fact 
made, and the court said that the garty complaining was not jfusti- 
fied in relying entirely on this publication. However, the affie 
davit here fails to show examination either of the Law Bulletin or 
of the docket of the court. G@burek y, Eugs, 256 111. App. 346; 
Soultry v. Yellow Gab Go., 252 111. App. 443; Lowe vy, Erauspe, 320 
Till. 244, are enses where under facts quite similar to those ap- 
pearing here it wae held that the failure to discever the order which 
had been in fact entered amounted to negligence. However that may 
be, the proceedings ore defective in thet they fail te disclose that 
either reasonable notice as required by the statute or any kind of 
notice was ir fact given te the opsesite party. 

Plaintiff further contends that the trial ecurt was net 
without jurisdiction te enter final judgments against 4efendent and 
relies on rule 21 of the Circuit court ef Cook eounty, vhich in part 
provides: 
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"Shere a party is in default for want of appearance uo ne- 
tive shall be required, except upen order ef the court,” 


In this connection plaintiff cites section 39 of the Practice act 
which provides for smendments either of form or substance in any 
process, pleading or preceeding on such terms as are just and 
reasonable at any time before final judgment in a civil suit, and 
he also cites a long line of cases whieh hold that where a defend- 
ant has been éuly sumsened to court and does not enter his appear- 
ance, he is presumed in law te be constantly in court and is under 
the further presumption charged with notice that plaintiff by leave 
of court may make any amendment necessary to proceed with his cause 
of action. Bird-Sykes Co, v, Mollamara, 262 111. App. 262; Hieheff 
Xs The People, 171 Ill. 243; Ruppe v. Glos, 251 Ill. 80; Pease v. 
Reekford City Traction Go., 279 111. 615; Gberman vy, Gumden ¥ire 
Ins, Asaog., 314 Ill. 264, and many other cases are cited. of 
course, all of this is im one sense immaterial, for if it be true, 
as we have held, that the court was without jurisdiction to set 
aside the order of February 16, 1925, which dismissed the section, 
then the juriediction acquired by the court through the service of 
its summens upon Joyce was ended and these presumptions would ne 
longer exist as to him, but assuming the court had jurisdiction by 
reason of the affidavit submitted te reinstate the cause, it would 
not have jurisdiction without notice to defendant to permit the 
filing of a new declaration stating an entirely different cause 

of action from that defendant had been summoned to answer and to 
enter judgment thereon against defendant. Defendant is presumed to 
be present and to know what tranepires in court with reference to 
the cause of action he was summoned to answer, but he is not pre- 
sumed to know “hen summoned te answer at the suit of Mary Venn that 
he may also in his absence be called upon to anewer in a statutory 
gause of action by the administrator of the estate of Mary Venn. 
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It is quite unnecessary to point cut the distinction between the 
eriginal cause of action brought by Mary Venn and the caure of 
action upen which her adwinietrator finally obtained a judgment, 
The distinction between the two causes of action has been pointed 
out in Carlin v. Peerless Gas Light Ge., 283 111. 142; Hartray v. 
Ghieago Rys. Co., M90 Ill. 88; B 
Tll. 273; Wileox vy. Bierd, 330 111. 571. 


We held in the first place that the court was without 
jurisdiction to reinstate the ease after the expiration of the 
term at which it had been diemiseed; that considering the affidavit 





fer reinstatement of the case, from the viewpoint of the procedure 
of section 89 of the Practice act, the enme was wholly insufficient, 
and that at any rate the order ef the court permitting the filing of 
a declaration which eteted an entirely different cause of action, 
defaulting the defendant thereon and entering judgment without 
notice, was erroneous, 

Por the reasons indicated the judgnuent ie reversed 
and the cause remanded for proceedings consiztent with this opinion. 

REVERSED ABD REMARDED, 


C'Conner and NeSurely, JJ,, coneur, 
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MILFORD F, HENKEL, 
Aspellee, 


BR, PRESIDIAG JUSTICE MATCHETT 
DELIVERED THE OPIEION OF THE COURT, 


On February 6, 1930, plaintiff bank confessed a judge 
ment in the eum of $8098.70 against defendant upon two promissory 
netes. On motion of defendant supported by am affidavit the 
judgment was opened up, and it was ordered that the affidavit 
stand ae an affidavit of merits. The cause was submitted to a 
jury, and at the close of all the evidence plaintiff meved for an 
instructed verdict in ite favor, whieh wan denied. The jury ree 
turned a verdict for defendant upon which the court, overruling 
motions for a new trial snd in arrest, entered judgment. 

It is contended by plaintiff that the court erred in 
refusing the instruction and thet under the facts on the authority 
of American National Sank y. Woolard, 342 111. 148, the judgment 
should be reversed here with directions to enter an order confirm. 
ing the original judgment by confession. An examination of the 
points made in the brief and of the arguments of the respective 
counsel discloses this to he the controlling question in the case 
an4 it will therefore not be necesenry to discuss other alleged 
errors assigned and argued, 

The affidavit of merits alleges that on April 23, 1927, 
through the cashier of the pisintiff bank, defendant entered into a 
transaction wherein it was represented to defendant by the agent of 
the plaintiff bank that if he would purchase thirty shares of the 
capital stock of the bank and execute his note for the same in the 
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sum of $4171.50, payable six monthe after date, he would not be 
obliged to pay the note or accept the stock except at his own 
eption and election; that plaintiff weuld redeliver to defendant 
his note or any netee given in renewal thereef, and that no lia- 
bility of any kind would attach; that the reasen for granting 
these excertional terms was defendant's standing in the community 
and the desire that he might “lend prestige, dignity and standing 
to the plaintiff banking corporation." Im fine, the affidavit 
states that the reel agreement wae an optiexr te purchase stock at 
defendant's election rather than a contract te actualiy de se. 
It further states that “at no time would any effort be wade to 
require the defendant to pay the said note and that the note was 
executed as aforesaid only fer the purpose of keeping straight 
the records of the plaintiff in regard te this transaction.* 
As a further defense the affidavit avers: 
"Ho certificates of stock of any kind er nature were 
ever delivered to defendant; he never received any dividends on 
said stoek and he never received any notice of annual meetings 
of stockholders or meetings at any other tine, ‘Theresfter, re- 
lying upon the said promises and agreements of plaintiff, de- 
fendant did in fect execute certain notes and the renewal of 
said netes aforesaid, which said renewal notes are the ones 
upon which this suit is predicated **** that beth of said notes 
were simply in renewal of eaid nete of defendant first men- 
tioned, together with interest thereon and were made *** upon 
ite (plaintiff's) said representations and agreement. * 
in ether words, the second defense which the affidavit 
eecks to interpose is that there was iack ef failure of considera- 
tion for the notes. 

Upon the trial defendant offered testimony in his be- 
half tending te show that at the time of the original transaction 
on April 23, 1927, at the Triangle State Bank, the real contract 
was one by which defendant took an option to purchase thirty shares 
of bank stock at his election, but all thin evidence, upen cbjec- 
tion by plaintirfr, wae excluded by the court upon the theory that 


it was not admissible as tending to establish a parol agreenent 
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not to pay the netes, which would vary the terme of the netes then- 
selves. Such is the well established rule to which plaintiff cites 
numerous authorities. Mager v, livighinson, 7 111. (2 Gil.) 266; 
Biller v, Wells, 46 111. 46; Weaver, sdmr, vs Seieg, 85 lil. 356; 
Bypes vy. Srisfin, Adexr., & 111. 154; BZastbroek v. Howell, 34 f11. 
App. 571; Clinton v. Heyal, 205 lil, App. 248; Hiblagk v, Frank, 
209 Ill, App. 162; Farmers tote bank @ Brust Co. vy. Parr, 234 111. 
App. 78; Tegtweyer v, bordiund, 259 Lil. App. 247. The diatinetion 
between parcl evidence tending to contradiet the instrument iteelf 
and parol evidence tending te show that a written instrument was 
never in feet delivered, is pointed out in o number of cases cited 
in the briefs. Penny vy, Graves, 12 111i. 286; Foy v. Blackstone, 

31 Tli. 536; Schultz v, Meyer, 181 Ill, App. 355; Heseh v, Dennis, 
194 Ill. App. 663; Handley vy. Drum, 237 il]. App. 587. Gee aleo 
the mote to Vincent vy. Kuseell, 20 A. kL. KR. 421. Defendant does 
not undertake to distinguish these cases and does not assign any 
eross-errors upon the rulings of the court in excluding the effered 
evidence, 

Defendant argues in thie court that there wae a come 
plete failure of consideration for the notes executed by him; that 
there was evidence sufficient to go te the jury upen that issue, 
and that the verdict of the jury should not be disturbed. In his 
argument, however, upon this point, defendant relies upon the facets 
appearing in evidence offered by him but exeluded by the court, and 
in the absence of eross-errors he may not be permitted to de this. 
The affidavit ef merits hardly diseleses allegations sufficient te 
constitute the defense of failure of consideration. It alleges aa 
facts that no certificates of stock of any kind or nature were ever 
delivered to defendant; that he never received any dividends eof the 
stock, and that he never received any notice ef the annual meetings 


of stockholders or other meetings at other times. Defendant gave 
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evidenee tending to show these facts and slso that the bank stock 
purehased by him did net stand in the name of the bank but in the 
mame of a third person, The theory of the defense seens te be that 
the defense was established by procf that defendant did not receive 
the certificates of stock, notices of stockholders’ meetings, divi- 
dends, ete. 

The useontradicted evidence shows that at the time of 
the original transaction defendant signed a receipt form in blank 
in a stock transfer book; that the stock wae transferred to his name 
om the booke of the corperation, and that defendant gave his note 
for the purchase price of the stock and deposited the stock with 
the plaintiff bank aa collateral to secure the payment ef the note, 
The transfer of the stock upon the books of the bank end the exer- 
cise by defendant of the rights of a steckholder amounted te a 
transfer ef the stock to him, eltheugh he 4id not receive the cer- 
tificates, The delivery of the certificates was net essential to 
the tranefer of the ownership of the stock. Chicago Title & Trust 
So, ¥. Bard, 352 Til. 126; Colton v, Williams, 65 111. App. 466; 
Allen vy, Williong, 212 111. Apps. 114; 5 Thompson on Corporations, 
3ré4 ed., sec. 3467, are a few of the many authorities which might 
be cited to this point. Wereover, since defendant delivered the 
stock to be held as collateral to hie notes, he was clearly not en- 
titled to the certificates nor could he raise the defense of lack or 
failure of consideration until the note was paid. Crowther y, Bell, 
190 Dhl. App. 48; Benger vy. EoAvoy, 224 111. App. 359. The mere 
proof therefore that defendant did net personally receive the cer- 
tificates, that he 4id not receive dividends when, ss a matter of 
fact, there is no proof that any dividends were declared, that he 
mever received any notice of annual meetings of etockholders or of 
other meetings, comes far short of proving that there was a total 


failure of consideration or lack of consideration for the execution 
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ef the notes. 

It should net be fergotten in this conneetion that 
the notes recited a consijerstion, smd taat in the absence of proof 
to the contrary, under the provisions ef the Negotiable instrument 
lew, consideration was presumed and that the burden of proof was 
upon defendant te establish a lack or failure of consideration. A 
consideration is presumed until the contrary is made to appear, it 
is true that upon examination of defendant after he had stated that 
he signed the note and the steck book, he wae asked, “fhat did you 
receive fer the note there, if anything?® and he replied witheut 
objeetion, "I did met receive anything." He was then asked, "Did 
you reeeive property of any kind or natureY¥* to which he replied, 
also without objection, that he did net, These statenents are the 
mere conclusions of the witness and avail noting whatsoever since 
his evidence, as well as all the other evidence in the case as to 
the actual facts, shows he did receive the property im the stoek; 
that he deposited it as collateral to Ais own note which has not 
been paid; that he exercised his rights as a stockholder by execut- 
ing a proxy suthorizing snother te attend ea meeting, and that the 
stock wes actually transferred to him upon the books of the core 
poration. Sinuilar replies wade te somewhat similar questions by 
the defendant in Agerican National Bank vy, Weolard, 342 Ill. 148, 
were held by our Supreme court ineufficient to justify a jury in 
Feasonably finding in faver of « party holding the affirmative of 
an isoue, and it waa there held that a motion to direct a verdict 
ageinet such party should have been allowed, In that ease the Ap- 
pellate court for the Fourth district reversed the judgueent of the 
Cirewlt court end remanded the eause with directions to enter a 
Judgment order confiruing the original judguent by confession, and 
the Supreme court affirmed the juécgment of the Appeliate court. 

Yor the same reason ond following that precedent, the 


| ah, otapage ef, cham at yxettage aad 











set Renee, 30 nabs pit, fase, bau benienng. dav aolsazestanse, «Rak 
A .soktatebiedes to eiwile? io Aewl o Keideten ot sanran tod sogy 








sang betate bad oc xatte. SAODMRIED WO. 








_sbetlees od dotew ot . *remuten cle seinene. ion setaedam gateniini 





Met ae 3 rian 


eit st etseanjesa peed .fjea bid oh poet. wmeijeotde tuadtivn aeie 


souls tevegaiadw gaiogea Lieve ine am 





oh, 00.9000. et. combina aft Uh we Kan, te vasieneiial 


gxeode 283 a2 ysteqgexg of? ortnge’ Sh ae arety. sBfoet Leutos odd 
tes ead dolce een awe ais od iaande feo me a2 bodiaageh om sagp 
~tuvoxs UW Tshioidoess « 8a. atti cre LOE * wh sacks, peg mead 
od? test dae, .gaiionm « bueli sod asm paistiodive yeotg A 

_ wipe od? 20 awed om sage, olaod, SeRxoRaaext hiwstan, com Seon 
UW atoliveup tlinis tenweson oS whey gellyes talial® .molsangg 

- 8hL SLL SOE . Qeedon¥ .u slapt Jeeek iad eeinems mh tanhoe leh galt 
, Bt wists Cilteut od caplet tivand sayoe sewrtgm® te yt Died emew 
pte avisentitie otf galhies ystag 6 te tvet ab gathai? yLienomage 
foihtoy # sooxih ef naitom = tasty bdo oneds.aow is bee ,pwenh as 
“aA ef onan tadd al .bawodde, aged ered dives. yoteq Movs santana 
ons te dawaydal edt hogtewes folzfads ddruet sil 19) sawop. efedieg 
& tetar of ehoktoetts Aide sano, pa? hehuaues baa ttoo slustdp 

bas ,toleaeiaco yd saongout dsnigixe ond gateatiaoe mpbto taemgheh 
+fiwoo etalieags edt te dagmyosr, oad Anaaktie fru99 ean tgue ode 

ont ,farbeoetq dad) yaiwollot bie moses eama ode xok 5) y 











judgment here will be reversed vith = finding ef facts and the cause 
Femanded with directions to the Municipal court to enter a judguent 
erder confirming the original judgment by confession that was en- 
tered in this case. 


REVERSED WITH FIEDING OF FACTS AND 
REMANDED With DIRECTIONS, 


KMeSurely, J., coneurs, 


O'Conner, J.: 
i agree with the conclusion but not with all that is eaid 
in the opinion. 
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FINDING OF PACTS, 

We find as facts that defendant, Kilford ¥, Henkel, 
executed and delivered to plaintiff, Triangle State Bank, two prom- 
issory notes upon which judgment was confeased in this cause on 
¥ebruary 6, 1930; that there is no evidence in the record from 
which the fury could reasonably find that said notes were given 
without consideration or that there has been any failure of the 
' consideration for whieh the same were executed and delivered; that 
defendant is justly indebted te plaintiss according to the judgnent 
confessed against defendant on February 6, 1930, in the kunicipal 
eourt of Chicago, smd that said judgment Ge confessed should be 
confirmed. 
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WILSON & SCOTT COMPANY, 
a Corporation, 
Appelia 


a temennl ig CORPORATIOR’, 
a 
(mI CHIGAK-OHTO “BUILDING CORPORATION, 
a Corporation, Garnishee) 

Appellee. 





WRI PAEGIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT. 


On June 5, 1930, plaintiff, Vilson & Seott Company, 
filed an affidavit for attachment in the Municipal court of Chi- 
cago against defendant, National Fiseal Corporation, alleging an 
indebtedness due from that corporation in the sum of $331 for goods 
seld and delivered. On the same day a bond was filed and a susmons 
was iseued te the bailiff of the Municipal court, which was returned 
that mo property ef defendant was found in the city of Chicage on 
which to levy the writ, and that by order of plaintiff's attorney 
the writ had been served on the Michigan-Chioe Sullding Corperation 
as garnishee. An alias writ afterwards issued and was served on 
defendant. 

Gn August 7, 1950, judgment was entered against de- 
fendant by default and damages assessed at $351. The time for the 
garnishee, Michigan-Ohio Building Corporation, te answer was then 
extended ten days. August Zliet the garnishee filed its answer in 
writing, in which it averred that at the time of the service and 
at all times thereafter it did not have in its possession and econ- 
trol any money, gocds, debts, property or eheees in action of any 
kind or deseription belonging to the Rational Fiscal Corporation, 
and that on the date of the service of the writ it was net in- 
debted to said corporation. The anewer further averred that on 
May 16, 1950, the garnishee recovered a judgment against the 
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Bational Fiseal Corperation for $6700 and costs, which judgment 
remained in full foresee and effect and unsatisfied except for 
$653.25, which had been reeeived in partial satisfaction of the 


judgment, The answer was verified by the president of the garnishee 


company. 

Plaintiff contested the answer and the matter was 
heard by the court, which found the issues for the garnishee, 
ordered that the garnishee should be discharged and entered 
judgment againet plaintiff in favor ef the garnishee for costs. 
From that judgment plaintiff has prosecuted this appeal te this 
court. 


Plaintiff offered in evidence the record of the cause, 


entitled “Michigam-Chio Building Corporation v. National Fiseal 
Corporation and ©, ¥, Schaffer," ‘his record shows that on Kay 
36, 1930, Michigan-Ohio Building Corporation confeased a judgnent 
ageinst the National Fiseal Corporation and ©. Y. Schaffer under 
the terme of a written lease for the amount of §5700 and costs; 
that on Kay 31, 1930, defendants therein made a motion to vacate 
said judgment; that on June 4, 1930, Wilson & Scott Company pre- 
-_ sented to that court ite sotion supported by an affidavit asking 
that the court vacate and set aside the judgment obtained by the 
Michigan-Ohio Building Cerporation; that the court found that the 
affidavit filed in support of said motion snd the matter set up 
therein did not give the court jurisdiction to entertain the mo- 
tion, and that it was therefore denied, 

Plaintiff contends that by virtue of section 33 of 
the Practice act (see Smith-iurd'’s Ill. Rev. Stats. 1929, chap. 
1160, p. 2187) the power to exnfess judgment is limited te "a debt 
bona fide due;* that a court ie wholly without jurisdiction te 
enter a judgment by such confession unless for a debt which meets 


that description, and cites Baldwin vy. Breydendall, 16 111. App.106 
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affirmed 103 Ill. 325, and Little v. Dyer, 138 Ill. 272, as se 
holding. It is pointed out that the pewer to confess a judgment 
is one that is strictly construed, and that any departure from 
the authority conferred will render the confession void, as was 
held im Chase v,. Dana, 44 Ill. 262, and Keon vy. Bump, 286 Ill. 11. 
It is urged that where the warrant of atteney authorizes the son- 
fession cf judgnent at a future tice, the entry of judgment before 
the expiration of the time designated is premature and without le- 
gal authority and the court is without jurisdiction of the person 
of defendant, for which reasons the judgment and ali proceedings 
under it are absolutely void, amd it is peinted out that this court 
so held in the case of Bacring vy. Epp, 247 fil. App. Sl, on the 
authority of White vy, Jones, 38 Ili. 160. 

Judgment by confession was entered Kay 16, 1950, and 
Was for money claimed to be due under the terms and provisions of 
a written lease. Subdivision 45 of paragraph 25 of the lesse pro- 
vided in substance that the lessee constituted and appointed any 
attorney ef any court of record to be his attorney for him “and 
in his name and stead to enter his appearance in any suite that 
may be brought in any court in the state of Illinois, at any time 
when any money is due hereunder for rent or under paragraph 12 er 
any paragraphs of this lease as aforesaid ***,." Paragraph 12, re- 
ferred to, provided as follows: 

"That the Lessee will pay to the lesser at once upon the 
termination of this lease accordance with the provisions 
hereof, or upon the vacation of said premises by the lessee, 

& sum of money equal to the entire amount of rent by this lease 
provided to be paid and at that time remaining unpaid, including 
double rent as herein provided as the liquidated damages of the 
lessor, and to confess judgment against the lessee ond/or his 
assignee for the amount or amounts due under this paragraph, 

and upon making such payment the lessee shall be entitled te 
receive from the lesser all rents reeeived by the lessor from 


ether tenante on account of said premises during the term 
originally dewieed by this lease, provided, however, that the 


moneys to which the lessee shall so beeome entitled shall in ne 


event exceed the liquidated damages last aforesaid, with lawful 
interest thereon," 
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Plaintiff argues that the judgwent was entered for 
rent that was not then due under the terms of the lease; that the 
lease began April 1, 1930, and ran for 25 months follewing; that 
the lessees, Hational Fiseal Corporation and 6. Y. Schaffer, cenve- 
manted to pay as rent the sum of $5625 in monthly installments of 
$225, paysble one each on the first day of every calendar month ef 
the term, an4 that therefore on the day Judgeent was confessed only 
two installmente had matured, The reeord, however, ES, 
ease that the validity of the judgwent entered in favor of the 
Michigen-Ohie Building Corporation was adjudicated upon the petie 
tien of plaintiff, and the adjudication having been made contrary 
to the contention of plaintiff, it cannet again litigate that 
question in this preceeding. Li st. K . 
200 111. 329; Marie Chureh v, Trinity Chureh, 253 111. 2; People 


x. Herrison, 253 111. 625; People v. Russell, 283 111. 520. 
Moreover, paragraph 12 ef the lease provided that upon 


vacation of the premises the lessees vould pay to the lesser "a sum 
ef money equal to the entire smount of rent by this lease provided 
to be paid and thst at that time remaining umpeaid.* The ¢eclarae 
tion filed at the time judgment was confessed slleged that thie 
entire emeunt had beeome due. Moreover, disregarding paragraph 12, 
at least one month's rent was due under the terms of the lease, so 
that although it might be held that the amount of the judgment was 
exeessive it covld not be held that the court was wholly without 
jurisdiction to enter the judgment, A judgment for too large an 
amount is erroneous but it is not necessarily void, as has been 
held in Adem v. Arnold, 86 Ili. 185, and Havens, etc., v, First 
Bational Bank, 162 111. 35. Paragraph 14 of the lease gave te the 
garnishee the right to held any money or property of the National 
¥iseal Corporation in its hands as security for the payment of the 
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obligation of that corporation, so that even if the judgment in 
question should be held to be void, the/j m thie case 
ia nevertheless not eutitled te recover and the judgment of the 
trial court is right on the merits. 
The judgment is therefore affirwed. 
AVFI KUED, 


O'Connor and weSurely, JJ., concur. 
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THR STRARRES CORPADY, : fo 
a Corporation, - 
Appellant, tem) 


vs. 


DR, GEORGE ¥, FURCK, ¢, 
GEIGER, DR, CLYDE R,. a 
MAXFELL 


and DR. ¢, B. 
Appellees. 









MR. PREGIDING JUSTICE BaTCHETT 
DELIVERED THE OPIDION OF THE COURT. 


Plaintiff has appealed from a judgment for def ondanta 
entered upon the verdict of a jury as instructed by the court at 
the close of all the evidence. 

The amended statement of claim filed March 3, 1950, 
alleges that there is due from defendants $1405.25 principal and 
$100.31 interest, upom a certain promissory note for $1533, dated 
December 15, 1928. ‘The note is set up verbatin and states: 

"Payable at the rate of $127.75 per month for 12 consecu- 
tive months beginning 1/5/29 after date for value received we 
romise to pay to the order The Stearnes Co.; Fifteen Hundred 
irty-Three and no/l00ths Dollars at their Chicago office, 
1333 3. Wabash Ave., with interest at 7% per annum after date 
until paid.” 
This note is signed by the Southwest General Hospital, Inc., by 
George ¥. Funck, Pres., and J. F, Beireis, Treas. It contains a 
power of attorney to confess judgment “at any time hereafter." 
Om the back of the note appeare the follewing written guaranty: 
“For value received, we, the undersigned, individually, 
severally md jointly guarantee the payment of the within note 
at maturity, ond at all times thereafter, hereby waiving pre- 
sentment and desand for payment, notice of non-psysient, protest 
and notice or pretest, and consenting, without notice of any 
kind, to any extexelons of time, aade by the holder of the 
within note," 
This guaranty ie signed by the defendants. 

By an smended affidavit of merits filed Kareh 13, 
1930, defendants Maxwell, Landis and Funeck averred that the note 
was taken without consideration; that defeniants were coerced in 


Signing it; that they never received any consideration for signing 
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the alleged gueranty; that after the contract entered inte by 
plaintiff with the Southwest General Hospital, Inc., was full and 
complete, plaintiff undertook to repudiate the eontract unless 
defendants signed the note; that this contract was dated October 
12, 1928, and was for the eale of certain merchandise to the 
hospital; that the contract was a conditional sales contract; that 
Plaintiff at all times had the right and epportunity te take the 
merchandise from the corporation but elected not to de so and 
treated the matter as a complete sale, and thereby prejudiced the 
rights of defendants by creating damages which would net have ex- 
isted had the merchandise been resold by plaintiff. Defendant 
Geiger filed an amended affidavit of merits which was substantialy 
similar te the one filed by the other defendants. 

Upon the trial the note was offered in evidence by 
Plaintiff and was received, and other evidence waa given tending 
te show that in December, 1928, plaintiff sold to the hospital in 
which the guarantors were interested, certain kitchen equipment as 
per written contract, which wae aise offered in evidence; that pur 
suant to an eral agreement the note was sent by plaintiff to the 
hospital with a letter explaining that defendants were to sign it 
as guarantors; that the note was returned duly signed by them and 
the equipment thereupon delivered. The transaction was therefore 
not without consideration. The credit extended to the hospital 
Was ample consideration for the signatures of the guarantors, 
Weger vy, Robinson Nash Motor Co., 340 Ill. Sl. Also, the note 
upon its face imports « consideration, and the burden of proof te 
establish the defense which the guaranters set up was upan them. 

Defendanta contend in the first place that as the 
contract of sale between plaintiff and the hospital was conditional, 


it was the duty of plaintiff upon the default of the hospital in 
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paying for the goods te retake the property and thus iessen de- 
fendants' damages. A large number of authorities is cited te the 
general rule that plaintiff may net avail himself of his ewn acts 
of misconduct thienhance the damages which he may recover (Russel) 
vy. Zurner, 7 Johnson 188); that a party seeking redress for 
another's wrong must use due diligence to prevent lose (Karke y. 
Leomer, 4 111. App. 198); that diligence to prevent loss is the 
duty of one wronged (Graham v/ Bianer, 26 lll. App. 269); that one 
injured by a breach of contract has the duty to make reasonable 
exertion toe lighten the damage (¥ord v. 111, Refrigerating Go., 
40 11}. App. 222); that one injured by another through vielation 
of the terms of a contract must be reasonably diligent and active 
to recoup hie loss (Heil v,. Paine, 224 Mass. 62.) ; 

The rule relied on has no application te « case like 
this. The reservation of title to the goeds sold was for the 
exclusive benefit of the vendor, and the vendor had an absolute 
right to waive that benefit provided he saw fit to do so. Shepard 
Xs Miiis, 175 Ti. 223; Dayton Seake Co. v. General Harket Houge 
Se., 248 Il]. App. 279. The rule of law upon which defendants rely 
in this respect in limited by plaintiff's right of election either 
to rescind and retake the property or to affirm the sale and sue 
for the purchase price. Smith v, Barber, 155 ind. 322; fanned & 


Delaney Bngine Co. v, Hali, 8 Ala, 628, 
Defendants say that no credit was extended because 


of the slleged guaranty; that the guarantors signed because plain- 
tiff agreed to give title to the property to the hospital and not 
te require the usual chattel mortgage or conditional sales con- 
tract. Defendants further say that plaintiff aid not give title 
as agreed but retained the title through a contract for a condi- 
tional sale; in other words, plaintiff failed te deliver the very 
thing agreed upon as the consideration for the guaranty. 
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There are several answers to this contention. In the 
firet place, the mere failure of the payee of a note te keep the 
premise which wae the consideration moving to the maker, docs not 
amount to a failure ef consideration as against the guarantor of 
the note. Gace v. Lewis, 68 Ill. $04; Newton vy, Clarke, 138 Til. 
App. 196; Wor sn, 18 Ill. App. 41. 


In the next place, the defense of failure of consideration was not 





set up in the affidavit of merits and under the practice in the 
Municipal court must be regarded as waived. Goover v. Anderggn, 
246 Ill. App. 1. 

For the same reason as last above stated, defendants 
eannot maintain another d4cfense whieh is apparently urged in this 
eourt for the first tise - that the debt had sot matured at the 
time suit was started. There is no doubt ef the general rule that 
in a suit ot lew the cause of action must exiet at the time the 
suit is begun, but the contract between the parties provided that 
on default in the payment ef ong inetallwent tie whole indebtedness 
might be declared due; and since the affidavit of merits 414 net 
set up this defense specifically it will be presumed that the whole 
debt hed been declared due pursuant to that provision of the cone 
tract. 

The law and the facte being as Keretofore stated, it is 
apparent that net only did the court err in directing the jury toe 
return a verdiet fer defendants upon the facts, but, on the cone 
trary, a9 a matter of fact and of lav, plaintiff is entitled te ree 
cover from defendants om the guaranty fer the emount of ite claim, 

Vor the reasons indicated the judgment is reversed with a 


finding ef facts and judgment here against defendants and in favor 
of plaintiff for the amount of plaintiff's clain. 


REVERSED WITH A PINPING OF FACTS AND JUDGMENT 
AGAINST DEFERDANTS AND IN FAVOR OF 
PLAINTIF#, 


O'Connor and XeSurely, JJ,, concur, 
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34921 FINDING OF FACTS, 


We find as faete that under the evidence in this case 
there is dua from defendants, Dr. Seerge ¥. Funck, C. F. Geiger, 
Dr. Clyde R, Landis and Dr. @, B, Maxwell, the sum of $1468.34, 
with interest thereon at the rate of 7% per annum from the 25th 
day of November, A, BD. 1930, te the 6th day of April, A. D. 1931, 
amounting to $37.40, making a total sum of $1505.75, for whish 
Plaintiff is entitled te judgment in this court against said 
aefendants. 
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961'I.A. 644! 
BR, JUSTICE HeSURSLY DELIVERED THe OPINICN OF THE COURT. 


Plaintirf ebtained possession cf an automobile truck 
tom defendant under a replevin writ, but upon trial by the seurt 
suffered an adverse judigeent and the truck was ordered returmed te 
the defendant. Viaintiff appeals. 

Tae evidence shove without contradiction that at one 
time tne truck belonged te Harry 4. Young, whe sold it te hia mother- 
in-law, ivlie &. Minor; after she tought it she leaned it te her sone 
in-law, Young, to use; it was subsequently conveyed by Mra. Winer 
and ner husband to the plaintiff, John Holand. Tue bili of sale to 
plaintiff was intreduced in evidenee. A certified copy of the bill 
ef sale fron Young to Xre, Ainor wae aleo ofvered, but the court suse 
tained an otjaction to it. The absence of the original was accounted 
for and the certitied copy was competent evidence and shoul4 have 
been aduitied, 

PlaintilY testified that he did net get physical possess- 
fen of the truck when he received the bill of sale, and the sourt 
thereupon announced ite opinion that pliaintii!, having tailed to got 
Ppesseosion at the time of the sule, could not maintain the action in 
Teplevin snd upon tiie basis found against fin. 

Yhysicai delivery of a chattel seid ia not neeeseary to 
paas title as between the parties to the seule. Wade vy. Boffett, 
Zl. 110; Barrow v, Window, 72 121. an4; Barker vy. Bushpeky, 75 11. 
226; Webster vy, Cronver, 75 111. 230. The bille of sale made out a 
Brimea facig case of ownership in the plaintiff and he was entitled to 
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the possession of the truck. Under the statute he could maintain 
the action. ection 1, chapter 119, "Replevin.* 

Defendant makes the point in suppert of the judgeent 
that there was no evidence os to the character of defendant's 
poesession, and the rule is that where a party obtains possession 
lawfully an action of replevin cannot be maintained until a demand 
hae been made and possession refused. So demand wae made prier te 
issuing the writ. Demand, horever, is not necessary where the 
taking is unlawful or where demand would be umavailing, ¢. R. I. 
S&P. BR. BR. Co, v, North American ©, 5. Ce., 244 111. App. 531. ‘The 
record before us is silent as te the possession of defendant, exeept 
an shown by the return on the writ. A witness was asked to explain 
the possession of the defendant, but the court sustained an ebjee- 
tion to this question. The witness should have been allowed te 
answer. If it eoul4 be shown that defendant did not lawfully come 
inte possession or that a demand for the return of the truck would 
be useless, it would be unnecessary to wake any demand before the 
issuance of the writ. Testimony should be received on this point. 

Fer the reasons above indicated the judgment is 
reversed and the couse remanded. 

REVERSED AHD REWANDED. 


Matehett, 9. J., and G'Gonmnor, J., concur. 
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34.345 : a 
GEORGE ¥, STZGER 

vs. 
CHRIS G. STEGER et al. 












Plaintiffs in Srror, 
vs. 


GEORGES ¥, STEGER et al. 
Defendants in Error. 


OC1LA. G44 


BR. JUSTICE O'CONNOR DELIVERED THE OPINION OY THE COURT. 


} 
: RAROR 70 GIRCUIT COURT OF 
| 5 


By this writ of errer Christina Hrountes, Gust 
Spirrison, William Dadas, John Dadas and Peter A. Contes, intervening 
petitioners, seek to reverse a decree of the Cireuit court of Cock 
county sustaining « demurrer to their intervening petition and dis- 
missing it for want of equity at their costs, 

The record discloses that on Jume 6, 1922, the Chicago 
Title and Trust Company, as conservater of the estate of George 
¥. Steger, insane, filed its bill to conetrue Article 20 of the 
last will and testasent of John V. Steger, deceased, of the ground 
that it was ambiguous and uncertain in ite meaning, Afterwards the 
bill was amended so as to specify, with more particularity, the 
alleged uncertainty of Article 20 ef the will. Sone of the inter- 
vening petitioners was made parties to the suit, but the defendants 
te the bill demurred. 

Little was done tewards the preseoution ef the euit 
until April 8, 1929, when counsel filed a motion on behalf of George 
¥, Steger, setting up that by an order of the Gireuit court ef Cock 
county he had been restored to his reason and te all his rights «ond 
privileges enjoyed by hia previous to the tine when he was adjudged 
insane, and moved the court that he be substituted as couplainant 
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in lieu of the Chicage Title and Trust Compariy as his conservator, 
and he further moved the court that the suit be diemissed. At that 
time counsel for the intervening petitioners, whe had not yet inter- 
yenead and were not parties to the suit, advised the court that he 
represented several persons whose claims had been allewed against 
the estate of George F. Steger by the Probate court of Cock county, 
where the estate was being administered, and that there was no estate 
in the hande of the conservator, the Chicago Title and Trust Company, 
with which to pay the elains, and ebjected te the granting of either 
of the motions. He further stated te the court that he intended to 
present and file an iatervening petition in the nature of a cross-bill 
on behalf of the creditors of George F. Steger, whose claims had 
been asllewed by the Probate court, to the end that such claims be 
paid out of any property coming to George 9. Steger under the will 
of his father, John V. Steger, deceased, and asked leave te file 
such intervening petition. The court refused te pass upon the mo- 
tions but postponed a consideration of them to May 1, 1929. After- 
wards, on April llth, George ¥. Steger filed his written motion that 
he be substituted as complainant and that the suit be dismiased. 

On May 3, 1929, the motions came ov to be heard, and on 
that date three orders were entered. By the first it was ordered 
that George 7. Steger be substituted as complainant in lieu ef the 
Chicago Title and Trust Company «os his conservator. The second order 
recites the coming on to be heard of the motion of George ¥. Steger 
to dismiss the suit and that the motion was denied and overruled, ‘the 
third order recites the motion of the parties who sought to inter- 
vene; and it was ordered that leave be given them to become defend- 
ants to the suit and to file their intervening petition in the 
mature of a crose-bill. It was further ordered that the crose-) - 
defendants plead, anewer or desur within 36 days and that summotig 
issue for certain other crows-defendants. Apparently the intervening 
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petition was filed on this day, although it does not appear in the 
record. June 3, 1929, the intervening petitioners filed their ane- 
awer to the bill of complisint. Afterwards the crose-defendants de- 
purred to the intervening petition. The dewurrer was confessed and 
the interveners given leave to file an amended petition, which they 
aid on October 11, 1950. The cross-defendants again demurred to 

the amended petition, and om Getober 31, 1950, the demurrers to the 
amended intervening petition were sustained; the intervenors elected 
te stand by their intervening petition and it wan diemiesed for want 
ef equity. The decree then recites that the dewurrers te the amended 
and supplemental bill cane on for hearing; that complainant ecen- 
fessed the dewurrergs, and the suit was dismissed for want ef equity 
at complainant's costs and the intervenors prayed and were allowed 
an appeal. It is to reverse this decree that the intervenors prose- 
cute this writ of error. 

The substance of the allegations of the amended inter- 
vening petition is that on December 27, 1920, Chris G, Steger filed 
& petition in the Probate court of Cook county to have his brother 
George 7, Steger, the complainant, adjudged to be an insane person, 
and that he was so adjudged by the Probate court; that on January 
28, 1921, the Chicago Title and Trust Company was aprointed conser- 
vator; that it qualified and eentinued to act in that capacity until 
April 2, 1929, when proceedings were had in the Cireuit court of 
Cook county upon appeal from the Probate court, whereby an order 
was entered that he had been restored te reason and stating that he 
was capable of managing his estate and the conservator was discharged 
from further control, and it was directed to file ite final report 
in the Probate court ef Cock county. ‘That more than ferty years 
age John V. Steger had established the business of manufacturing and 


Selling pianos and continued in that business until his death June 
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1i, 1916; that his company waa incorporated but that he remained in 
control. The petition then sets up the large growth of the piano 
business and that for a period ef about twenty years the Stegers, 
who contrelled the business adopted a course of desiing with their 
employees, some of whom are the intervenors, whereby the employees 
would deposit with the Stegers part of their earnings for eafe- 
keeying; that in 1920 these deposits aggregated mere than twe mil- 
lion dollars; that those employees wh» made such deposits were 
favored in employment and promotion; that at the time of the death 
of Joun V. Steger in 1916, he Keid title to real and personal prop- 
erty ef the value of about six million doliars; that twe million 
doliars of thie mas the money deposited by the employees; that John 
¥. Steger left a last will and testament, admitted to be probated 
in the Prebate court of Cook county, whereby he disposed of all of 
his real estate except a few miner legacies in trust for the benefit 
of his widew and his sone and deughters, and that by the will Uhris 
G. Steger, George ¥, Steger and other parties were named as trustees. 
The petition then sets up Article 26 of John V. Steger's will (the 
construction of which was the sole object of the bill of complaint), 
and it is then alleged that Article 26 was void and therefore the 
beneficial interests of the trust estate were devised and bequeathed 
te George F. Steger, Chris ¢. Steger end other parties, and that 
George 7. and Chris @. Steger each became vested in an undivided one- 
half interest to the residuary estate of John V. Steger, deceased, 
it was further alleged that “in er before the year 
1920, Chria G. Steger and George *. Steger" entered into a econ- 
spiracy to defraud the employees of the Piano company out of their 
money which they had depesited an above stated, and that the de- 
posits made by the employees and the receipts for such deposits 
had been conducted solely by George F, Steger in his individual 
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capacity, smd that he had received and used all of such money per- 
sonally and without authority frem John ¥. Steger or Chris G. Steger 
or the Steger company; and that therefore no one was liable but 
George ¥. Steger, and that ne had been for a long time mentally 
unsound and irresponsible; that in pursuance of the conspiracy 
Chris G. Steger filed his petition in the Probate court to have 
George ¥. Steger adjudged to be an inesane person, although he 

knew that George was not insane; that after the appointment ef 

the conservator by the Probate court, the conservator, at the 
request of Chrie G. and George ¥. Steger, caused all persone who 
had made deposits as aforesaid te file their claims in the Probate 
court in the conservatorship proceedings, and that clains of nearly 
one millien dollars had been so filed and sailewed by the Probate 
court; that the intervening petitioners' claims were thus sllowed: 
May 25, 1921, Peter A. Contes, $9,000; January 13, 1922, William 
Dadas and John Dadas, $4,000; July 13, 1922, Christina Hrountos, 
$16,000; July 13, 1922, Gust Spirrison, $5,000; and that they were 
etili due and unpaid; that the conservator filed ite inventory ef 
the estate in the Probate court of Cook county showing divers itens 
of real and personal property, a1] eof which had been disposed of 
except the interest of George ¥. Steger under the will of his 
father, and that the moneys derived from such sale had been ali 
used in the expenses of administration and that the elaime were 
wholly unpaid, 

It was further alleged that by reason of the fraud per- 
petrated by Chris G. and George ¥. Steger in having the collusive 
proceeding inatituted in the Probate court te have George ¥. Steger 
adjudged insane, the intervenore were induced to forege filing any 
euite at lew against George 7. Steger, it having been represented 
to the intervenors that there was sufficient property belonging to 
George ¥. Steger in his estate to pay all claims eliowed, 
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Upen information and belief it was allaged that the 
interveners wili be unable to reach any equitable interest of 
George ¥, Steger to satisty their claims unlese they are allored 
te intervene in the instant suit. 4nd it was further alleged up 
infermation and belief that the residuary ertate given te the 
trustees under Article 20 of John V. Steger's will prineipeliy 
consists of 986 ahares of eteck of the Fiane company, real eetate 
and leaeehold interests, some of whick real estate ie oubsect to 
the dower rights of the widow of John ¥. Steger, decensed; that in 
1922 the Piano company manufactured about 46 pianes = day, had 
about 1200 employees and had no funded indebtedneas; that it had 
about one million dollars in banke in Chicago; that for the past 
four or five youre the ecmpany ceased te manufacture and sell 
pianos and wae operating merely for the purpose of liquidation; 
thet ite financial condition was *extrenely despernte;* that the 
sele purpose ef continuing the business wae to dispese of ite 
assets which censisted prinecipsliy of lands, buildings, machinery, 
equipment materials, etc.; that the property wan rapidly deterio- 
rating; that despite thie condition the efficers and directors cone 
tinued to maintain s large office ond factery force at graat ex- 
pense - much larger than was necessary; that the trustees of the 
estate of John V. Steger, deceased, vere drawing large and exorl- 
tant exlaries; thet the asrets were being thue diseipated; that 
no audit of the financial effaire had been made for several yeare; 
ang that by this emiesion it was the purpose of Chris G. Stager te 
fraudulently eorceal the expenditures; that if the preperty ef the 
company Was properly liquidated « large part of the ezpenees would 
be eliminated end a fund ereated which would go to George F, 
Steger ee that the intervenors sight be paid. 

It was further alleged upon information and belief 
“that since George ¥. Steger was adjudged insene in 1920, the tetal 
income paid to him or te his conservator was approximately $14,000, 
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but that his true income was at least $25,000 a year, or a total 

of not lees than $200,000; that in the year 1926 the statute of 
Admitations had apparently rum egsinst all of the claims of the 
employees for moneys deposited as above etated, aid when the 
statute had run, George F. Steger and Chris G. Steger, in purau- 
anee of their conspiracy, caused the order to be entered by the 
eourt restoring George and discharging the conservator; that if 

the parties in charge and contrel of the business and assets are 
allowed te continue all of the assets will be dissipated by unneees- 
gary and exorbitant expenses; that the Piane company occupied space 
in a downtown building belonging to the estate, of the rental value 
of $28,000 or $30,000 a year, but had paid mo rent, and the trustees 
had made a claim therefor; that further claims are being made by 
the trustees; that the conservator, while in charge of the estate 
of George ¥. Steger, insane, had demanded that the trustees cause 
the Pianc company to vacate the premises occupied by it, but without 
result; that Ghrie G. Steger, while acting as trustee under the 
will of John V. Steger, deceased, had charged large sums of money 
for fietitious supervision and sanagesmt of the building, aggregat- 
ing $60,600; that the estate will continue te be dissipated unless 
the court takes jurisdiction of the intervening petition and compels 
am accounting by the trustees and the trustees be removed; that the 
petition is brought on behalf of the intervenorsa and all other 
ereditors similarly situated whe desire to join. 

The prayer of the petition is that the intervenors be 
awarded “their just and equitable costs and expenses *** including 
counsel and solicitor fees ***" and “including costs of investiga- 
tion;* that the eross-defendants anewer the intervening petition; 
that sn account be taken; that the trustees and other parties may 
be decreed to pay to the trust estate such sums as it may appear 
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they have received in excess of their reasonable charges; that a 
receiver be appointed to take charge of the property of Jehn ¥. 
Steger, deceased, and of the Piane company, with power te e#e11 all 
the assets and that all persone whe have received money and whe are 
employed in the conducting of the estate and of the company be de- 
orecd to account for and repay all they have wrongfully received; 
that the court “review the payments made *** for attorneys’ fees, 
detective and other charges,” ete.; that the Piane company be de« 
ereed to vacate the premises occupied by it in the downtown builde 
ing; that the trustees be removed and suitable persona appointed in 
their stead; that the court construe Article 206 of the wili of John 
V¥. Steger, deceased; that the trustees and ether officers and direc- 
tors be enjoined from making any further expenditures er payments 
of money witheut first obtaining leave of court; that they severally 
submit a detailed and itemized list of assets and income and 4is- 
bursenmentes received and sade by the trustees; that a statement of 
the assets and liabilities of the Piane coupany during the trustee- 
ship, be made; tat George ¥. Steger be decreed to pay to the peti« 
tioners the amount found due on such sceounting, together with the 
petitioners' coats and charges, "as well ae counsel fees, solicitor's 
fees and investigation and litigation expenses;* that George F. 
Steger be enjoined from selling or receiving or from meddling in any 
way with any of his sesets, whether held by him or by any other 
person in truet for hin. 

Counsel for the complainent contends that the demurrer 
to the amended intervening petition was properly sustained for three 
reaeons; (1) That the intervenors “have no sugh interest in the 
will of John V, Steger as entitles them to maintain an intervening 
petition to construe that will, (2) @hat thep have no right to 
maintain the intervening petition as a creditors’ bill because they 
have not exhausted their remedy at law;* ana (3) That irrespective 
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ef these two questions, the demurrer te the asended intervening 
petition was properly sustained because the “amended intervening 
petition contains no sllegatione which would entitle the inter- 
venors te any discovery er relief" as agsinst cross-defendants 
Louisa Resina Steger, Marie Stella Nerthen, Anna Neliie Jehnecn 
and Estelle Henrietta liinman. 

In this state the right te intervene in « suit, not 
having been made the subject of statutory regulation, is governed 
by the general rules of equity. Wightman v. Yaryan Co., 217 Ill. 
571. Im that case there was an appeal from an order dismissing 
an intervening petition, and the question for decision was whether 
the intervenors had such an interest in the suit as would entitle 
them to become parties to it. The court there discussea the rule 
of law in such cases and eaid that some states had enacted statutes 
authorizing intervention under certain facts and circumstances 
under which persons having an interest might intervene, and said 
p. 376; "We have to statute extending the rights of parties to 
intervene except in attachnent cases where a stranger to the pro- 
ceeding claims property attached. In this state, therefere, the 
right of intervention must be centrolled by the general rules in 
equity as to the anewer of the proper parties, ‘In equity no one 
is entitled to be made or become a party to the suit unless he has 
an interest in ite object. But it is the usual practice te permit 
strangers to the litigation, claiming an interest in the subject 
matter, to intervene on their own behalf to assert the titles, 's#e 
The rule in the United States courts is, that ‘persons who are not 
parties to a suit having no etending in court to enable them to 
file e petition in said suit. If they have any oseasion to ask 
any relief in relation to the matters involved in said wuit or 
te the proceedings therein they must file an original bili,***# 
Strangers te a cause cannot be heard therein, sither by petition 
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er motion, except in certain cases srising from necessity, as where 
the pleadings contained seandal againet a stranger, or where the 
strangers purehase the subjeet of litigation pending the suit, arid 
the like.'* The court then quotes from Marsh vy, Green, 7 111. 
385, and Shanshan vy. Steyens, 139 111. 428, and continuing said, 

p. 377: “From the foregoing text and decisions we understand the 
rule to be no more or lese than that parties having on intereat in 
the subject matter of the auit in equity, emd whe are either neces- 
eary oF proper parties to such suit, if nét made se by the plain- 
tiff, may come in by way of application to intervene and be made 
parties." 

The court then referred to the general rule permitting 
parties to intervene in a chancery suit, and said, p. 378: "If we 
turn to the decisions rendered by the various courte in these juris- | 
dictions in which statutes are in forsee authorizing intervention, 
we find that they hold, without exeeption, that the interest which 
will entitle a party to intervene must be an interest in the matter 
about whieh the litigation is to be, and of such a direct and in- 
mediate character that the intervenor will either gain or lose by 
the direct legal operaticn and effeet of the judgment, - that is, 
the interest must be one created by o claim to the demand of prope 
erty in suit, or some part therecf, or a lien upon the property, or 
some part therec!, which is the subject matter of litigation. * 

The court then quoted with approval from a Louisiana 
ease (1 La, Ann. 4725) as foliowe: “fis, we suppose, must be a 
direct interest, by which the intervening party is to ovtain immedi- 
ate gain or suffer loss by the judgment which may be rendered be- 
tween the original parties, otherwise the etrange anomaly would be 
introduced into our jurisprudence of suffering an acowulation of 
suite in all instavees where doubts might be entertained or enter 
into the imagination of subsequent plaintiffa that the defendant 
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against whom e previous actien wae under prosecution might not have 
property sufficient te discharge all his debts.* 

And further, the court said, p. 361: "The reason fer 
thus qualifying the right to intervene reats upon the principle 
that parties te « sult have the right te preceed with it to final 
judgment or decree free from interference by others, und if parties 
4esire te obstruct the litigation, except as qualified in the fore- 
going, they must do so by an original action. * 

In considering this rule the court, in Bosnert v, 
Drainage District, 307 I11. 425, said, p. 429: “The intervening 
party must have am interest in the subject matter involved, which 
may be adversely affected unless he is made a party.“ 

Avplying the rule ae above announced by our Supreme 
eourt to the instant case, we are of the opinion that the denurrer 
wae properly sustained to the intervening petition, The inter- 
venére would not gain or lose by the entry of a decree if one were 
entered as prayed for in the bill ef compiaint. That bill asks only 
that a decree be entered construing article 20 ef the will of Jehn 
V. Steger, deceased. it has not been pointed out by counsel for 
the intervenors how the intervenors' interest, if any, would he 
effected by the construetion ef Article 20, Complainant, who filed 
® simple bill for the construction of a part of the will, ought not 
be compelled te litigete this single iesue with matters foreign to 
the bill. 

in the instant ease the petitioners not only seek a 
construction of Article 20 but they also seek te bring into the 
litigation a great many matters foreign, ae will appear from the 
allegations of the amended intervening petition above referred to. 
They seek to have an investigation of the Piano company's business 
covering « period of more than twenty years, ‘They charge a conspirag) 
in the appoinmtwent of the conservator of George ¥. Steger. ‘they 


% 


evad fen siqis aehqusnnasg wany ay muting onnewey © made cad 
“mdse 15 te ngracoah of daeiotiiun cous 


RSE RRS Be LHe Seat gt sutalets oat ct 
tel soasex oi MBE on vohee Fiwoo pilh ,r9sireu? 
hie .Fhen aM oe ot bh MPA Ke PARIee 


a eigtont xs 9g mew | evar ap rte sad a) tnaix ont 





Bhs? Bats Eee Me) ee Mery Regs beh * ¥ 
senbueg 22 | bee ‘amedte ow vonone 195d aot sett nbteot rotneb xo tngagbut 


270% sit al be PiLaup 4m tgvone mods 0 ee 
SL” Pee TE A aS es Nee a PE" SPes aat th Ge mia 
_ eee 


ee She 











do bste bendeval ‘weeten ienkton 3 pe “ savteded ta ied teas <iteq 
* Saree 


I sore Pa hye gar at nt ap few Seton te Howevee of yom 
“ emexque Rost ve oomrenme oveds om odux out aatesand 


“wornsuad ° ous sans sokalge ast % ow a one teateat ‘at “od Pama : 
| ~rotat ‘ont sods 1396 uatnewaesat os of peatatews yixoqorg sav 
ou ‘one 12 aproeh at vt ns ats yw oad %o aay ton bivow exeaoy 

i eimo, ‘pies Lie saath ,dateiguos te. hbid eas ak ‘tt boxer ae bexesne iss: 
| astot te thie oud te 08 efostaa palwrsanoe besotae ad ‘sowee tas ' 
set Seeauioe ool tuo ‘eaatog wesd fon as a sbwnoaeed: “teat 7 


oe biuow ea at dared ‘exonoraedal was vod atoaeyiedat 


MN yi % 


bein ods Faomintgaed 08 efoldra Xe asi douttames | ode ys botostia | 


ton tiiguo «tikes oad Xo frag, a te oi soursaaee ous wt 1 he oigate 3 
og aploxo? Btosiam aighw owns? stunts aaa ogomtane of he Ligne od 
ithe salt 

6 x00 ‘ino toa x exomols2¢0q nak oano fuaseat ‘eat al tai 


one oda salad as claee vote b ond sud, Os osonatA te nol seurxdanoa 
oss on ta Gan tite se ‘mloret wred3an yam fasts a mobtaptstt 
08 hortotex ovots nolsiaeq galas righ Dohnnwe ana Xe 00 Lape Lie 


wy 


secaleud « " yaueqiton ound ons to nok seqadevvnt na aves od fooe watt . 


Sih 


dotzea * anise veo 


ay inva 


yodi togodt of ouree® ™» Tota rreawon od Xe seanzatonce cf at 





ppexteanos a egtacio yout -0THey ‘qdamws mee wanes ‘te 





12 


charge that the business of the Stegers was fraudulentiy end extrava- 
gently conducted; that large and exorbitant salaries were paid; that 
the management of the business was extravagantly and fraudulentiy 
eonducted; they ask that the trustees be removed and others ap 
pointed in their stead; they ask for a receiver to take charge of 
the property, aid that their counsel and solicitera' fees be paid. 

A mere statesent of some of the requests made by the 
interzmenors discloees the fact that the expenses of the litigation 
whieh they seek would be enormous and protracted. in these cir- 
cumsta.ees we think they ought not be permitted te intervene, but 
should, if they so desire, file an original suit as stated in the 
Wightman case. We tiink o great many matters set up in the inter- 
vening petition are not germane to the original suit, and therefore 
the intervening peti tion was dewurrable. Aearney vy. Birkiand, 279 
Till. 516. 

Counsel for the intervenora in their briefa say that 
the metion of George #7. Steger, the substituted complainant in the 
bill te dismiss the suit, was made too late because it was after 
the intervening petitioners had asked leave to file their interven- 
ing petition in the nature of a cross-bili. We think this conten- 
tion is not berne out by the record, as we have above heretofore 
stated. George 7. Steger's motion to dismiss was made before the 
motion of the intervenors for leave te file their intervening 
petition. It has been held in this State that the complainant has 
an absolute right to diamies hie suit at any time unless a eroes- 


bili is filed. Purdy v, Henslee, 97 Lil. 389; Mohler vy. Viltberger, 


74 tll, 163; Zaltgzer vy, Johnston, 215 111, 338; Langlois v. Matthie- 


Ben, 155 111, 230, Whether this matter is properly before us, we 


Ge not pass upon, since it has mot been argued by counsel fer the 
complainant. 
For the reasons stated the decree of the Cireult eourt of 
Cook county is affirmed, 
PECRES AFFIRMED, 


Matchett, P. J., and MeSurely, J., concur, 
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P, 


BR, JUSTICE O'CORNOR DSLIVERED THE OPINION OF THE COURT. 


Plaintiff brought suit against the defendant to recover 
$2490 claimed to be due and owing to it for materials furnished and 
services performed in connection with the construction of the Carbon 
and Carbide Building in Chicago. Plaintiff's elai=m is predicated on 
@ written agreement made by the defendant that if plaintiff weuld not 
file ite claim for lien against the building the defendant would pay 
Plaintiff's claim. There wac o trial by the court and a finding 
and judgment in plaintiff's favor for $2429, and defendant apneala. 

The record discloses that the defendant was the general 
contractor in connection with the construction of the Carbon and 
Carbide Building; that the John Degnan company, & corporation, had 
entered into a sub-contract with defendant to do a part of the work 
and the John Degnan Gompany hod entered into another centract with 
plaintiff, the Johnson Service Gompany, a corporation, whereby the 
latter agreed to do a part of the werk mentioned in the Degnan eon. 
tract, Plaintiff performed the work and there was a balanee due it 
of $2429, which plaintisr had been unable to collect from the Degnan 
company and had taken the matter up a number of times with the de- 
fendant, the general sontractor, stating that plaintiff's bill was 
@ue and unpaid, that slaintiff had received no money from the John 
Degnan company, although plaintiff's work had been compheted, and 
that plaintiff's right te file a cinim fer lien would expire on 
September 26, 1926, and unless plaintiff received payment before 
September 23rd it would take stepe to file its claim for lien on 
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the building. Afterwards defendant wrote a letter to plaintirr, 
which ie the basie of plaintiff'e claim and which is ae follows: 

"Re: Carbon and Carbide Bldg. Gentlemen: In accordance with 

our telephone conversation of even date, we, herewith, agree to pay 
in full your account with Jehn Degnan, Inc., on the above job, as 
soon as we receive affidavit from John Degnan, Ime. Very truly yourg, 
Paschen Brothers By A. ¥. Dubs,* 

A&A witmese for plaintiff testified that he telephoned 
the defendant advising it that plaintiisf was going to file a elain 
for lien on the building; that the secretary and treasurer of the 
defendant replied that it would be very embarrassing for Paschen 
Brothers and the Carbon and Carbide Company for plaintiff to file 
& Claim for lien; that the witmess then replied that the claim 
would not be filed if the defendant would guarantee and pay the 
account and give plaintiff a letter te that effeet; that defendant 
agreed to do this, and thereafter plaintiff received the letter 
above quoted. The evidence further shows that the affidavit men- 
tioned in the letter above quoted wae delivered to the defendant. 

The defendant contends that the promise of the de- 
fendant made in the letter was without consideration and therefore 
void. We think it clear this sentention eannot be sustained, The 
promise of the plaintiff not to file ites claim for ifen against the 
building was a sufficient consideration for the defendant's promise 
to pay the bill against the John Degnan cospany, and the promise 
being in writing is legal and vwelid. Herbert vy. Mueller, 83 111. 
App. 391; Corneil vy. Central Bisetric Company, 61 Ill. App. 325. 

The defendant further contends that the writer of the 
letter upon which plaintiff sues was without authority to bind the 
defendant; but this contention is not available to the defendant 
because in ite affidavit of merits it admitted the writing and de- 
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livery of the letter which was set forth yerbatim in plaintiff's 
statement of claim. 

A further point is made that the court improperly re- 
stricted the defendant when it sought to put in evidence concerning 
the bankruptey of the John Degnan coupany, which was then pending 
in the Federal courts; that the evidence shows plaintiff filed ite 
“lain against the benkrupt and therefore could not have two re- 
coveries upon the same claim. ‘here is no evidence that plaintiff 
received any money om account of this claim in the bakkruptey 
court, but om the contrary the evidence ia to the effeet that 
plaintiff had not been paid any part of ite claim. Of course, 
Plaintiff can reeeive but one satisfaction of ite claim, and if 
this judgment is paid by the defendant it would be entitled to any 
amount coming to plaintiff in the bankruptey proceedings on the 
ground that it was subregeted te plaintiff's righte. 

A further point is made that there was ne evidence on 
the trial that plaintiff could have maintained its clain for lien 
on the building, and that ubless this were shown there was no con- 
sideration for defendant's promise, Ye think this contetion is 
not in accordance with the law because it appears that plseintirr 
was honestly asserting ite claim for lien; this was sufficient. 
in that case it was held 





that on agreenent to forbear to sue for a certain time is a geod 
consideration to support a promise te pay amd that it waa not 
material that the plaintisf's right te recover shiuld exist; that if 
plaintiff's claim, shthough a doubtful one, was honestly acoerted, 
the agreement to forbear was a sufficient comsideration. The court 
there said, p. 327: “Nor is it material that the certain right te 
reeover in the suit forborne should emist. If the right were 
honestly asserted, though a doubtful one, the agreement to forbear 
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its prosecution is based upon = sufficient consideration. Honeyman 
x. Jarvis, 79 Til. 318; Zool v. Docker, 92 Iii. 501; Knotts y. 
Preble, 50 111. 226." 


A further point is made that since there is evidence to 
the effeet that plaintiff might have eolieceted the amount due it 
from the John Begnan company, but neglected to do se, and since it 
further appeare that the defendant paid the John Degnan company th 
emount of its contract, which included the amount claimed by 
plaintiff, the loss should be borne by plaintiff, beth plaintirr 
and defendant being innecent parties, and that plaintiff's negli- 
gence was the cause of loss. There ie evidence to the effect that 
Plaintiff was unable te collect from the John Degnan company, that 
the latter was insolvent and went into bankruptey. Plaintiff was 
about to file its claim for lien and waived its right te do so by 
reason of the defendant's promise to pay. In these clrewsetances 
we think the defendant's contention cannet be maintained. 

The judgment of the Municipal court of Chicago is 
affirmed, 
APFIRMED. 
Matchett, P. J., and MeGurely, J., coneur, 
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vs. 
DIVERSEY STORE FIXTURE COMPANY, 
a Corporation, Appellant. 26 GI de) Bg 6 4 4 


WR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT. 


Plaintiff brought an setien of trover against the de- 
fendant. There was a trial before the court without a jury and a 
finding and judgment in plaintiff's favor fer $336, and the defend 
ant appeals. | 

The record discloses that en January 26, 1928, plain-e 
tiff and hie then partner bought from defendant certain fixtures 
to be used by them in the conduct of a restaurant in Chieago, and 
on that day executed their chattel mortgage to secure the payment 
of $1213 as evidenced by 42 chattel mortgage notes which came due 
at stated times, The fixtures were secondhand and whether there 
was any down payment dees not appear. Afterwards plaintiff and his 
partner proceeded to conduct a restaurant, using the fixtures in 
the premises at 2771 Lincolm avenue, Chicago, and some of the notes 
secured by the chattel mortgage were subsequently paid. Pilaintisr 
became the sole owner of the premises and in Getober, 1925, defendant 
foreclosed the chattel mortgage, the property being sold to the de- 
fendant at the foreclosure sale, there being no other bidders, for 
$750. 

A ehert time thereafter plaintiff served a written 
notice on defendant, claiming that defendant had ecld property 
belonging to plaintiff which he used in condueting the restaurant 
and whieh was net covered by the chattel mortgage. It is to re- 
cover the value of such property that plaintiff sues, 
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Plaintiff's evidence is te the effect that the preperty 
whieh he had in the restaurant, ané whieh defendant sold in the 
foreclosure procesding, and which was not covered by the mertgage, 
eonsiated of linoleum. cigars, dishes, cooking utensils, fan, 
electric sign, silverware, plumbing work, electric fixtures and 
wiring. ‘There is no evidence as te the value of this property. 

The defendant's sesition is thatm@l of the property 
defendant used in his restaurant at 2771 Lincoln avenue was covered 
by the chattel mortgage even though some of it had net been purchased 
by plaintiff from defendant, and in support of amet” nancies re- 
lies upon a provision in the chattel mortgage whieh/as foliows: 
"Equipment and teols contained in premises of the undersigned, Ali 
the above to be used by the undersigned and contained in the premi- 
ses at 2771 Lincolm avenue, Chicago, ILlinois.* This prevision is 
in typewriting and follows a typewritten enumeration of the prop- 
erty covered by the chattel mortgage such as: One top lunch 
counter, one vitrolite top back counter; 12 steols; ene cooler; 
one ple case; one battery of urns; five vitrelite top tables; five 
vitrolite top tables; one meat bleck; one table; 52 chairs; one 
cash register; one ice box; one steam table; one gas range; one 
cigar case; one sink; all plate rail partition. 

in view of the fact that plaintiff was purchasing second- 
hand fixtures for the restaurant, as above enumerated, from def eni- 
ant and wae giving his chattel mortgage to secure the payment of 
the purchase price or a part of it, if the defendant was obtaining 
& mortgage not only on the property then seld by it to plaintiff, 
but on other property owned by plaintiff and used by nim in the 
premises, the chattel mortgage should have been more specific so 
that this question would be free from doubt. 

Whether it was intended by the parties that the mortgage 
should cover ali the property in the premises, although part of it 
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hadnot been bought from the defendant, we think is uncertain. It 
seems unusual that the defendant, who was selling second-hand fix- 
tures te plaintiff, was not satisfied that payment of the purchase 
price or a part ef it would be secured by Holding a chattel mort= 
gage on the property but that he must also have the mortgage cover 
other property belonging to plaintify. The mortgage apparently 
having been prepared by defendant, any deubt on this question should 
be resolved against it. We therefore Seld that the ehattel mortgage 
4id4 not cover any praperty owned by plaintiff which had not been 
purchased from the defendant. 

The evidence in the record as to the value of the sev- 
eral pieces of property not covered by the mortgage is not in all 
Gases as specific as it might have been, but upon a careful considere 
ation of all the evidence in the record, we are of the opinion that 
the value of such preperty as shown by the evidence was consider- 
ably more than the amount of the finding and judgment. 

We think the testimeny of plaintizY as to the value of 
the several pieces of property was competent, and it was not neces- 
sary that it appear from the evidence that plaintiff was an expert 
in this respect. The evidence was sufficient to warrent the court 
in finding that plaintiff knew the value of the property concerning 
which he testified. Upon a consideratien of all the evidence in 
the record, we think we would not be warranted in disturbing the 
finding and judgwent as being against the manifest weight of the 
evidence, 

The judgment of the Municipal court ef Chicage is 
affirmed, 

AFFIRKED. 


Matehett, P. J., and MeSurely, J., eoneur. 
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CLNCpIT COUKT OF COOK COURTY. 


2611.A.645 


ER, PRESIDING JUSTICE MaTCH2TT 
DELIVERED THE OPINION OF THE COURT, 


AUN BAYLOR WELLS, 
Appellant. ) 


December 11, 1930, Herbert J. Welle filed a petition 
in the Cireult court ef Cook county stating that he was a resident 
of Kingston, Rhode Island, and a brother of Theodere B. Wells, whe 
resided in the village of LaGrange, Cook county, Illineis; that 
eaid Theodore had no relative in Geck county as near of kin to him 
as was the petitioner, and that ne guardian for hie personal prop- 
erty hed been appointed; that said Theodore was past ninety years 
of age and that for years he had been infirm in body and in mind; 
that esid Theodore with his wife Mary A. Wells had lived at « 
seniterium et Hinedale, Illinois, where he was under the care of ao 
physician and an attendant; that Theodore and hie wife lived hap- 
pily tegether as husband and wife for about sixty-five years prior 
to Hay 31, 19%, when she died. The petition further averred that 
the sheck of her death further impaired the physical and mental 
condition of Theodore Wells, and that thereafter on August 19, 1930, 
4nn D, Baylor, a woman between 45 and 50 yeare of age whe had for a 
period of about ten years acted as nurse to theodore, led him int 
& clandestine, surreptitious and pretended marriage with her at 
Crown Point, indiana; that the pretended marriage by reason of the 
incapacity of Theodore to enter inte and consummate the same was 
mull and void; that he was incapsble of taking care of his prop- 
erty; that Ann D, Kaylor designed to possess the same and te that 
end caused the supposed marriage cerewony to be performed, 
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The petitioner presented a bill ef complaint, setting 
up these and other facts and praying that the marrisge might be 
annulled, fer an injunction, for a receiver for the property, and 
for other relief, An order was entered appointing the petitioner 
next of friend for his brether Theodore and granting leave te file 
the bill. 

Defendant wae served on December 15, 1930, and entered 
her appearance January 15th thereafter. YVebruary 7, 1931, ahe 
anewered the bili adwitting some of the facts, denying others, as 
serting the capacity of Theodore Wells to contract the warriage 
and that she was hie ierful wife, amd denying the equities of the 
bill. February 2, 1951, the next ef fried filed a petition aet- 
ting up the proceedings as heretofore reeited and stating that 
Theodore Wells, under the last will and testament ef his wife, 
Mary A. Welis, received property valued upwards of $30,000; that 
he held ineuranee policies payable te his eutere te the amount of 
more than $5,000, snd that his whele estate was worth more than 
$365,000; that at the time of the pretended marriage Theodore 5. 
Wells hed in hie bank account from 21,000 to $1,300; that shortly 
after said marrisge an order was entered by the County court of 
DuPage county where the estate of Mary A. Welle was in the course 
of probate, permitting and directing payment to said Theodore of 
the sum of $65 a week, which haz since been paid to him; that sub- 
sequent to the filing of the bili of complaint application was 
made either by Theodore, or Ann Haylor on his behalf, for loan or 
cash settlement on the insurance policies 6f the sum of $1,079 on 
one poliey and the sum of $4,524 on the other policy; that also 
subsequent te the filing of the bili, upen request of the eselici- 
tors for Ann Haylor, a legacy of $1,000 had been paid either te 
Theodore er to Ann from the estate of a deceased brother of 


Theodore; that altogether since said marriage there had been paid 
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to Theodore or Amn moneys amounting to upwards of $7,500, which 
the petitioner averred had been or was about to be dissipated by 
Ann Bayler, and that all of the money had been procured at the in- 
stigation, suggestion and in accordance with the désires and wishes 
ef Ann D, Saylor and in pursuance of her plan to secure for her- 
self the property of Theedore Welis; that unless a receiver vas 
appeinted the property of Theodore Welis would be dissipated and 
wasted and he would be devrived of the same to his great damage, 
The petition prayed that a receiver might be appointed to take 
over, handle and conserve the property, with power to make dis- 
bursements to Theodore 5. Yelle as the same should be proper, and 
that Ann D. Naylor might be required te account to the receiver, 
The petition was verified by the next friend, who stated in the 
verification that the same was true except as to such matters as 
were therein etated to be upon information and belief. Neither 
the bill to annul the marriage nor the anewer thereto was veri- 
fied. 

The chameellor after notice and a hearing appointed 
the LaGrange State Trust & Savings Bank (which was alse acting as 
executor of the last will and testament of Kary A. Wells) receiver, 
and this appeal is prosecuted by defendant from that erder. The 
order recites that the matter came on for hearing upon the petition 
“and from statements of counsel, both for complainant and defendant, 
in open court," the court found that Theodore 8. Wells wae upwards 
of 90 years of age; that he was too i11 and feeble te be brought 
inte court or te be disturbed by a hearing at his residence in La 
Grange as to his competency te manage his affairs; that his wife, . 
Mary A. Wells, with whem he lived for upwards of 65 years, dbea 
May 31, 1930; that the esid Theodore B, Welle and his nurse, Ann D. 
Naylor, went to Crown Point, Indiana, August 19, 1930, where a 
license was procured and a marrage ceremony performed pronouncing 
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them man and wife; that said parties were living at LaGrange, Cook 
county, Illinois; that pursuant te order of court, » bill for annbi- 
ment ef the marriage wae filed December 11, 1930, and was then pend- 
ing; that Theodore B. Velie inherited from his wife, ary A. Welis, 
an estate of upwards of $30,900, and that he had insurance of $5,000 
and = legecy of $1000; thet on August 19, 1930, his property amounted 
to upwarde of $55,600, all of which was persenal property; that 
since that date upwards of §7500 of the property had been eollected 
by Theodore Yelle er by soweone om his bekalf; that upwards of 
$6000 of this ameunt had been collected since the filing ef the 
bill for annulment of the marriage; that this sum of $6000 was 
composed of sumo from insurance policies held om the life of 
Theodore Welle and of $1000 from the estate of a deceased brother; 
that at the time of collecting these sums Theodore B. Welis was ree 
eeiving « pension of $60 a month and the eum of $60 a week from 
the estate of his deceased wife, Kary A, Wells, on an order ef the 
Probate court of DuPage county, lliineis; that it appeared from 
the statements of the soliciter for 4efendant in open court that 
the sald eums of money, amounting to approximately one-fourth of 
all of the possessions of Theodore B, Yells had been spent; that 
it further appeared from facts positively alleged in the petition 
and from the evidenee and statexsnts of eounsel in open court that 
the rewainder of the property of Theodore 2. Welle was in denger of 
being disstpated, and that the petitioner was entitled te relief as 
prayed in the petition. 

it ia urged in the brief submitted im behalf ef de- 
fendant that the court was without jurisdiction to appoint a ree 
eelver because it did not have Jurisdiction either of the person 
or of the preperty of Theodore E, Yells; and Isle, Adur, ya, Cranby 
199 Tll. 3, is cited to that point. However, upon oral argument 
where the matter was fully presented, counsel for defendant adeitte 
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that the court had jurisdiction. 

The contrelling question in the case therefore is 
whether the court erred in appointing a reeeiver. There is no doubt 
of the fundamental rule for which defendant contends and to which 
she cites a number of cases; - a reesiver should not be appointed 
exeept en proof of grounds showing fraud or immediate danger to 
the property unless it ie taken into the custody ef the court. It 
is peinted out that the bill of complaint is net verified end 
therefore may not be considered as proof; that it being ad=itted 
that the marriage was celebrated, everything eerential te the 
validity of the marriage, including the capacity of the parties, 
would be presumed, as was held in Winter vy, Dibble, 251 Ill. 200; 
that the competency of every person is presumed until the contrary 
is shown by competent evidence (People vy. Spencer, 264 111. 124.) 
However, all this being conceded, wo are unconvinced that the court 
abused ite 4iseretion in appointing a receiver under circumspances 
auch as the record diseleses. A careful reading of the bill and 
the anewer, a8 well ae the petition and the facts recited in the 
order, apparently based on adwiasiensa of counsel, has convinced us 
that in view of the fact that the estate of the complainant is 
vapidly being dissipated, the same might well be conserved by the 
appointment of a receiver until such time as the case should be 
heard upon the merits, 

It was stated upon oral argument, although the same 
does not appear in the record, that the hearing was adjoumed by 
the chanceller for the express purpose of allewing complainant te 
be brought inte court and enag Air Was represented te the court 
that this wae quite impossible, the court suggested a visit te 
complainant by a commissioner of the court, te which proposal 
defendant refused to aecede, 

‘The failure of this bridegroom of ninety years to 
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anpear in defense of the brive or indicate any interest in the 
ease, and the refusal of the defendant te permit the agtual 
facts as to eomplsinant's condition to be aseertained, in out 
opinion apeak elocuentiy of the wisdo= and nesessity for the 
appointment ef a reesiver, This will hold matters in statu quo 
umtil the rights of the parties are determined by triad. 
The order will be affirmed. 
AVPIAMED, 


O'Connor, Te5 soneurs, « 
Meturely, J., diasents. 
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Opinion filed April 15, 1931 


UR. PRESIDING JUSTICKR WILSON delivered the opinion 

of the court. 
Harry Wilk end Joseph Hosen, doing business as 

Wilk & Rosen, recovered a judgment agzinst ienry Brett for £212.66 
on April 14, 1929. Execution wos iseued and returned, "io property 
found" November 14, 1929. nm the dame day an affidavit for garnish- 
ment was fiied and susmona issued te the Hetropolitan Life insurance 
Gompany and the test Side Trust 4 Gevings Bank, a2 garnishees. The 
Best Gide Trust # Savings Sank filed ite answer admitting that it had 
$19.53 and judgzent was entered for the use of the plaintiff for said 
sum and the time to anewer for the defendant Metropolitan Life 
Insurance Company wae extended ten deys. 

December 5, 1929, the answer of the Metropolitan Life 
Insurance Company wae filed denying sny indebtedness te the said 
defendsnt Brott. 

December 16, 1929, default was entered and judgment 
taken against the Metropolitan Life Imeurance Gompany for $215.66. 


danuary 29, 1940, the Metropolitan Life Insurance Company 


entered ite motion to vacate said judgzent and filed a petition in 
Support of the sawe.. The petition, among other things, alleged: 


a oe t was void because Henry Grott was 

a oe’ « the ntiff in error, was « married man, 
of a family, res tama en ie: le soy Bis oe gen 4 9 Sin Db po 
on a selary basis and the plaintiff in said action 
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failed to county with Chapter 63, Paragraph 14 of Gahili's 
Statutes, 1929, and to serve and deliver a copy of « dewand 
to the employee, ete., and to serve 4 copy of the demand 
on the employer end file the demand with the elerk of 
court with service endersed thereon at ieast twenty-four 
hours ous to bringing suit *ith the returns swom to; 
that the suamons sas uniawfully issued and did net require 
any answer." 
It is alse charged in the petition thet the appearance 
of the defendant Metropoliten Life Ineurance Gompany was of reeord and ' 
thet it hed filed its answer, stating it was not indebted and that 
no motion was wade to strike the answer from the files, and further 
that there wae a judgaent entered against another defendant and thet 
there waa not due to the plaintiff in said original suit the omeunt 
of $212.66, because of its reduction by the judgnent against the 
co-defendant. Upon the argument before the trial sourt, counsel for 
plaintiff stated thet he would not file on answer, but would treat 
the petition as containing facts thet were true, and filed his motion 
to strike the petition from the files and to have the hearing treated 
as & demurrer to the petition, snd the court se considered it. The 
same question was before this court in the case of Fara v. Reliable 
Burn, Mize Go., 7357 Tile Appe 460. The court in its opinion says: 
*It is urged by counsel for the Furniture Gompany, 
for various reesona etated, that the court erred in net vacating 
the judgment of July 2, 1924, even though more than 20 days 
had paseed after ite rendition before the motion to vacate it 
was wade. #¢ shail only diseuas one of counsel's points, 
namely, that the judgment ie void, under the provisions of 
section i4 of the Garnishment 4ct, in thet before the ishee 
Suasons wae issued ond served no proper dewand in wri wee 
personally served either upon Fara, the euployee or wage eamner, 
or the Furniture Company, the employer; and being void, ae 
distinguished from being merely erroneous, it may be attacked 
at any time even after the expiration of 30 days from the 
date of its rendition. 
We are of the opinion that the point is well teken 
amd that said ee ee enia Set, is void, and that the 


court erred in not sustaining the motion of the Furniture 
Gompany to vacate it," 


The case of Faure v, Heliabie Furn. i 30s 
based upon ite construction of acction 14 of the Garnishment Act, 
Gahill's lllinois Revised Statutes, which provides that, *Sefore 
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bringing suit a demand in writing shaii first be made upon the 
employee and the eaployer * * * and a copy of such demand shell be 
ieft with him and with the eaployer, having endorsed thereon the 
time of service, ot least twenty-four hours previous to bringing 
avoh suit." The act also provides thet a return shall be ande with 
the clerk of the court, shoring such service, ond that any judgment 
rendered without seid deaond shall be veld. 

Prom the facts cet out in the petition in support of 
the motion te vacate the judgment, it appears that this statute was 
not complied with. Under the provisions of the statute the judguent 
was void and should have been vacated. 

We have not been sided in our consideration of the 
eeauses by any briefs on behalf of the pleintiff, 

The order of the Mumioipal Gourt denying the motion 
for leave to file = petition and set aside the judgment againet the 
g*rnishee, “ctropolitan Life Insurance Gompany, is reversed and the 
cause is remanded to the Municipal Sourt with directions to vaeate 
eaid judgment entered December 18, 1929, 

REVERSED ABD REMANDEO “ITH DIRECTIONS, 
HEGEL AKO FRIEND, JJ, CONCUR, 
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JOSEPH ¢, pens Po , 
the name and style of LAakis a OO 


(Plaintiff) appellant, 
v. 


ANTON STAKEWAS ani ANELE STAXEWAS, 9 , 
| (Defendants) Appellees, 


Opinion filed April 15, 1931 


BR, PRESIDING JUSTION WILGON delivered the 
opinion ef the court. 


This was en action brought by Uncher, the plaintiff, 
@oing business under the newe and style of Laker 4 Company 
ageainet the dofenéonte, Anton @takense and Anele Stakenas, 
his wife, to recever tho sun ef #375, claimed to be due for 
services rendered are a broker in procuring a purehaser for 
eertein renl estete owned by the defendants. 


Yrom the facts it appears that on Jonuery 21,1926, 
@ contrect was entered into between Stakenas and hie wife 
and one Joeeph Lechavicr smi hie wife, under which the parties 
agreed to exchange properties. Among other provisions in the 
agreement wae the following: 


gy by firet party end be ela. by second party, 
lg tye ei ~ en hereto es heretofore agreed 
a broker,* 
Upon the trial of the cause, the court permitted 
parol evidence on the part of the defendents for the purpose 
of showing the agreement between the plaintiff end the de- 


fendants at the time the contract was mntered into, 
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But one point is involved upon thie appeal, 
namely, thet the court erred in admittiag this testimeny. 
It ie ingisted on behalf of the pleintiff thet as the 
contract wee a written contract, oral testimeny war in- 
admiesible for explsining or changing ite terms, and we 
are referred to the ease of Merehente Loan & Trust Go, v. 
Mamach, 228 T11. App. 67, holding thet where a third person, 
not a party tc a contract sade for hie benefit, seeks to 
enforce it, he is bound by the rule that parel evidence 
is not admissible. uch, however, ie not the case here, 
The contract was/aade for the benefit of plsintiff, out was 
between two perties secking the exchange of properties. 


Thie court in the case of Yolendus v. Keleucksis, 
227 I11. App. 355, had occasion to pase on thie question under 


the same set of facts. The court in ite opinion on page 356, 
said: 


"The eatathts was not a party te the contract 
introduced in evidence. If he has a valid claim 
et the Pe aprmen it is by virtue of en entirely 
different ¢ which existe between these two. 
i may be t othe * atiaae contract between Melaucksis, 
ee, and ra Bag et en ie seme evidence of vhat the 
between the plaintiff end Melaucksis. 
T Saale ta thew tnt the agreement wae that Keleucksis 
wee to pay the plaintiff $200, but it does not show 
anyth one wa way oF the other, ae to when that payment 
was to made,- whether it eas to be made on the con- 


effected, or whether it wae to be when the exchenge 
was concummated. Clearly, evidence was admissible to 
establish the other terme of the mt, and it 
cannot be said that euch evidence the effect of 
varying the terme of * written contract.* 

In the case at bar the contract, if any, between 
the pinintiff and the defendonte wae an orel agreement. It 
was competent as evidence in support of plaintiff's position, 
but for no other purpose, The court properly sdmitted perol 


evidences for the purpose of showing what the oral contract 
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was between the plaintiff end the defendants, 


For the reasons etated in this opinicn, the 
judgment of the Municipal Ggurt is affirmed, 


SUDGHEST APFIRMED, 


HEBEL ABD FRIEND, JJ. CORCUR, 
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SERVICE STATE BANK, 





Appellant, oll 
WUNICIPAL COURT 
Ve : 
MAK KULWIBSKY, OF CHICAGO. | 
Appellee. 


2611.4. 6451 


Opinion filed April 15, 1931 


GR. PRESIDING JUSTICE WILSON delivered the opinion of 
the court. 

The plaintiff, Service State Bank, recovered a judgment 
upon a promissory note for $597 together with costs against tax 
Kulwinsky in the Wunicipal Court of Chicago. Execution was issued and 
a debtor's seheduie sas filed. Thereupon summons in ganrishment issued 
against Pioneer Trust 4 Savings Genk, Sidney Nosenweig, Pauline Weuller, 
B. Goldstein, Edward ¢. Rosenwald, P. Riddle and Charles Hyman. The 
individuals named as the garnishees appear to have been tenants in a 
certain buiiding and the garnishment proceeding ms based upon the theory 
that the rents owing by them were due and payable by them to Kulwinsky. 
Later on the Pioneer Trust 4 Savings tank, a corporation, filed its 
intervening petition claiming the rents due in the hands of the 
individual garnishees. 

John Le Sunday, trust officer of the Pioneer Trust & 
Savings Bank, testified that the building was occupied by the tenants; 
that on or about February 7, 1930, the building end resl estate upon 
which it eas situated was conveyed to the Pioneer Trust 4 Savings Senk, 
as trustec, by Kulwineky and his wife, te secure a loan in the amount | 
of $3,667, and that the interest of Anna Kulwinsky was aesigned by her 
to R. He Lovett, vice president cf ssid bank, This aesignment by Anns 
Kulwinsky, the wife, conveyed to the Pioneer Trust 4 Gavings Sank, the 
rents issues and profits from said building as seourity for the loan, 
but reserved to herself the right to eoileot the rents and manage the 
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property with the understanding that the surphus was to be turned over 
to the Pioneer Trust 4 Sevings Sank. 

The trust deed in question and the assignment of the 
rent were introduced in evidence ond marked intervening petitioner's 
exhibite 1 and 2. ‘these instruments are controlling in the decision 
of this case for the purpose of showing the property right of the 
Pioneer Trust 4 Savings Bank in the rents derived from the building 
in question and for the purpose of showing thet auch rents in the hands 
of the tenents properiy belonged to the Yioneser Trust 4 Savines Bank. 
Neither of these instruments appear in the record. Inview of the fact 
thet the position of the Pioneer Trust 4 Savings jank, as intervening 
Giaimant, ie based upon these instruments, it wae essential thet they 
be made a part of the record and properly presented to this court. 
Their absence leaves only the testimony of the officers of the bank as 
te their contents and, from this testimony, we are of the opinion that 
the trial court properly found that the rents had been conveyed to the 
intervening claimant, Pioneer Trust 4 Savings Benk. In the absence of 
these instruments, every intendment must be found as to the correctness 
of the trial court who had an opportunity of reading and considering 
these documents. 

it appears from the recerd that the trust deed and the 
assignment of rents was given prior to the obteining of the judguent 
by the plaintiff against Kuiwinsky in the Municipal Court. It is urged 
that there was no notice of the assigneeant placed on record, but this 
would not benefit the plaintiff, but might be 2 prepfection to the tenant 
in case they continued to pay rent to another person, other than the 
the assignee of the rents. 

We se¢ no réagon for disturbing the judgment of the 
Municipal Court. 
Yor the reasons stated in thie opinion the judgnent of 
the Municipal Court is affirmed. 
JUQGHENT APFIAMED. 


HEBEL AND FRIEND, JJ. CONGUA, 
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MUNICIPAL TOURT 





APVELBAUM & STERN, I80., OF GHICGAGO. 
a corporation, 


Appellant. 2 6. 1 1.A. 


Opinion filed April 15, 1931 





MR. PRESIDING JUSTICN WILSON delivered the opinion of 
the court. 

Julius Olf brought his action ageinst the defendant, 
Apfelbaum & Stern, Inc., in the Municipal Court for breach of contract 
for services, and recovered a judguent for the sum of $849, from 
which judgment an appeal ie brought to this court. A jury wae waived 
and the cause was heard by the court. 

The action is based upon a written contract under which 
the defendant agreed to employ the plaintiff from Gecember 17, 1928, 
to December 14, 1929, at a sniary of £125 per week, and containing 
a clause which provided that the plaintiff ‘agrees to render services 
to the entire satisfaction" of the defendant. The written contract is 
short and the only reference therein wade as to the services to be 
performed by the plaintiff is thet he was engaged as a pattern asker. 

Plaintiff in his testimony stated that the nature of 
his work was not exactly laid out; thet the dresses were made by 
designer and sent to him and from them he made the patterns, He 
stated that he had been a pattern maker for 20 years; that he immed- 
iately started to work under his agreement and continued to work for thi 
defendant during January, February, Mareh, April, May and June; that 
on one Saturday in June he had a conversation with Apfelbaus, an 
officer of the defendant company, at which time he, Apfelbaum, stated 
that he was sorry that he would have to make some changes in the 
business on account of business conditions. flaintiff was discharged 
on or about July 1, 1929. 
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Apfelbaum teatified that they had had compjaints about 
material that was shipped out, because the dresses wore not correctiy 
made,- the sleeves were tight on one style and the hips were tight 
on another, and that some of the goods were sent back; that he told 
the plaintiff that unless he could do better, he could not use hia. 
The testimony of:Apfelbaum is corroborated to « certain extent by that 
of Steinberg, an cuployee of the defendant company. 

The only question involved in the couse appears to be 
whether or not under the clause, plaintiff agrees *te render services 
te the entire satisfaction"of the defendant, the defendant, ae 
employer, had a right to discharge the plaintiff without assigning 
any cause. It is also insisted that while there might be an exception 
to the rule, as where the discharge is brought abeut by fraud on the 
part of the employer, stiil this aust be plesded affirmatively by the 
employee in an action for wrongful discharge. fhe action, however, is 
ene of the fourth class in the Municipal Court and the Municipal Court 
Act does not require the sane exactitude and certainty as to the 
pleadings as would be required in actions of the first class er in 
eases in the Sireult dourt. The rule in regard to the right of 
oanceliation of contracts of this kind by the employer is «tated in the 
ease of Bishop y. | 9., 307 111.179, a8 follows: : 

"in discussing contracts of this nature with reference to the 
eanceliation of the same, it is stated in 12 Verpus Juris, sec. 
768, p. 675: ‘Contracts in which one party agrees to perform to 
the satisfaction of the other are ordinarily divided into two 
classes: (ij Where fancy, tastg,sensibility or judgsent are in- 
volved; end (2) where the question is merely one of operative 
fitness or mecheniesi utility. in contracts involving mtters 
of fancy, taste or judgment, when one party agrees to perform 
to the satisfaction of the other he renders the other party the 
sole j of hia satisfaction without regard te the justice or 
Feasonableness of his decision, and a court or jury cannot say 
that such party should have been satisfied where he ssserts that 
he is aot. 

From the authorities cited by counsel for both parties 
it seems quite clear that in construing contrects of thie kind 
each particular case must rest on the contract ag well as on 
the facts shown with reference thereto." 

Under this decision it is apparent that it became a question for the 


trial court as to whether the contract in question came under enumer- 
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ation (1) or (2), “8 leid down by the decision in the ease of Bishop 
v. Bloomington Ganning Go., supra. fhe trial court evidently found 
that it was mot a contract where fancy, taste, sensibility or judgment 
was involved and theat,,therefore, the defendant had the rigtt to show 
that he wes not discharged because of diseati#@faction on the part of 
the defendant, but that the real reason was because of a falling off 
of the business of the defendant corperstion. This court had occasion 
to pass upon this question in the case of freyellick v. Nestern 
Yaudevilie Managers Assn., 237 Ili. App. 493. In the Trevellick oase 


the trial court directed a verdict in favor of the defendant at the 
close of all the evidence and the cause waa reversed on the cround 
that there was & question of fact which the plaintiff had «a right to 
have @ jury pass upon. 

We are of the opinion that there wee evidence in the case 
before us on the part of the plaintiffs tending to support his 
position that his discharge was not because of dissatisfaction on the 
part of the defendant corporation, but for a different reason. Under 
such circusstances this court is bound by the finding of the trial 
court which had an opportunity of seeing the witnesses and hearing 
their testimony. It cannot be said that the finding of the trial court 
is manifestly egainst the weight of the evidence. Such being the 
rule it becomes the duty of tthis court to affirm the judgment of the 
trial court. 

Yor the reasons stated in this opinion, the judgment 
of the Municipal Court is offirmed, 

JUOGMENT AFFIRMED, 


HEBEL AND FRIEND, JJ. GORCUR, 
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Opinion filed April 15, 1931 


WH, PRESIDING JUSTICE FILSON delivered the opinion of 


the court. 


Plaintiff, Albert J. Terveil, brought his action in 
assumpsit in the Municipal Court of Ghicage against Helena HK. Egeland, 
Olaf Egeland, Orrin Egeland and Martin J. Funk to recever money 
collected by them as rent for certain premises situated at 4246 
Horth Tripp avenue, Chicago, fhe cause woe dismissed as to the 
defendonts Helena &. Egeland, Olaf Egeland and Martin J. Funk and 
the cause proceeded as agninst Orrin Egeland, as sole defendant. The 
cause was heard by the court without a jury and resuited in a finding 
in favor of the defendant, and a judgment upon the finding, from 
which judgment this appeal has been taken. 

From the fnets it appears that the premises known 
as 4246 forth Tripp avenue, Chicago, in the year 1927, belonged to 
Laura Curnow and William Gurnow, husband and wife. 

dune 3, A. 3. i927, Laura and Wiliiam Curnow, husband 
and wife, exeouted their deed to said premises to one Yilliam 4G, 
*ebster. 

dune 4, 1927, Webster exeouted and delivered hie deed 
to suid premises to Laura Curnow, which was not recorded until 
March 6, 1930, 

February 11, 1930, Wiliiam G. #ebster issued 2 second 
deed to the plaintiff in this cause, Albert J, Terweli, which was 
filed of record february 13, 1920. 
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January 1927, Laura Ournow ie?t the premises at 
4246 orth Tripp avenue, and from thet time on the premises were con~ 
tinuously rented to tenants and the rents collected by Orrin egeland, 
the defendant, as agent for Laura Gurnor. 

laure Curnow testified that Egeland had been taking care 
of the property and collecting the rents for her as her agent. Some 
objection was wade as to the competency of the proof of agency, wut 
we do not believe the objection was well taken. 

Plaintiff did not appear or testify in the proceeding, 
but an affidavit was introduced in evidence showing that the original 
deed of February il, 1930, from Webster te plaintiff was lost and « 
certified copy was offered and received in evidence. The description 
in the deed does not correspond with the other deeds ineevidence, nor 
does it locate the property in the correct section and, if it were 
not for the street number shown in the deed, the property could not 
be looated by the instrument. No other evidence was offered on behalf 
of the plaintiff who stood upon his title of record. 

The deed from Laura durnow and her busbend to William ¢. 
Webster, bearing date of June 5, 1927, was introduced in evidence, 
together with the deed from Webster back to her, dated June 4, 1937, 

There is nothing in the record showing that the plaintiff 
made any inquiry of the tenants on the premises az to their righta, nor 
to whom they were paying rent, nor from whom they leased the premises 
occupied by them, 

The evident purpose of the tranefer of Laure curnow 
and her husband to Webster and from Webster back to her, wae to place 
the title in her, and thetesporsary title in Webster was evidently 
that of trustee, for the sole purpose of clearing the chain of title, 

The consideration nemed in the deed from tebster to 
Terwell is given as 710 and other good and valwable consideration, 
There is no testimony in the record as to what the real, if any, 
consideration was, 
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We believe the trial court properly found in favor of 
the defendant. The rule in this state sppears to be clesr that the 
occupation of premises by « tenant amounts te notice to 2 purchaser 
of rights of which he, the purchaser, should apprise himself, 
Possession by the owner would defeat a deed, even though the owner 
was ocappying under an unrecorded deed of conveyance, Occupation 
by the tenant of an owner under an unrecorded deed, also amounts to 
constructive notice to a purchaser. This occupation pute the burden 
upon the purchaser of asking inquiry as to the rights of the tenant 
and the landlord under whom the tenant holds. Gellagher v. sorthrup, 
215 Till. 563; Germ « Hoxgtin, 3277 Til. 629; Atyood 

+ Ge Be & Ste Fe Hye Joss 313 til. 59. In any event, we can see no 
right of action against the defendant in this case. He was acting 
as an sgent for a disclosed principal; he made no claim to the 
property himself, tut collected the rents for the landlord and the 
owner of the premises, Leura Curnow. It is not a case of undisclosed 
prineip’a, Moreover, the plaintiff had no dealings with him, under 
whieh pleintiff could clisim that he considered him the prineipal in 


the cause. 





The setion was heard by the court without a jury and 
it is presumed that only such evidence as was material was considered 
by the court. Gonsequently, there is no \foree in the argument that 
certain evidence was improperly admitted. There wae sufficient 
competent evidence upon which the court could enter ite finding and 
judguent. We find no reversible error in the proceeding, and, there- 
fore, the judgment of the Municipal Sourt ia affirmed, 

JUDGMENT AFFIRMED, 
HEBEL AND FRIEND, JJ, COneUR, 
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SUPERIOR COURT 


Ve SOoK GOUNTY. 


byt eee pa MOTOR COACH COMPANT, rf . 
an a. Pie Xe 1 TA. O ike 6 


Opinion filed April 15, 1932 

WR, JUSTICE FRIEND delivered the opinion of the court, 

fhe Foresan Trust and Savings Sank, as administrator of 
the estate of Ralph Bushka, deceased, brought suit in the Superior 
Gourt of Cook Gounty against defendant to recover damages resulting 
feom an accident which ocourred on January 9, 1928, when one of the 
defendant's busses ran into Ralph Yushka causing injuries to him 
which resulted in his death. TPial was had by jury reeulting in a 
verdict in favor of plaintiff for 96,900 upon which the court entered 
judgment. 

The declaration originally consisted of three counts, 
the third of which, alleging wilfulness and ventonese on the part 
of defendant, was withdrawn at the close of plaintiff's ease. The 
firet of the remaining counts charged defendant with negligence in 
the management and operetion of ite bus; the second count elleged 
that while plaintiff's intestate, in the exercise of dus care, was 
walking on Page Avenue in the City of liarvey, at or near the inter- 
section of 153rd street, defendant negligently drove, managed and 
operated its motor bus at a rate of speed auch greater than was 
consistent with the safety of persona upon the street, to-wit, at 
the rate of twenty-five miles per hour. To these counts the defendant 
pleaded the general issue. 

The essential facts disclose that on the night of the 
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accident defendant was driving its bus in a southerly direction on 
Page Avenue in the City of Harvey and the accident cccurred between 
153rd and 154th streets; that the north part of this bleck on the 
east side of Pege Avenue was vacant and there was a well travelled 
diagonal path extending across the corner of this iot from the 
northeast to the southwest coming into Page Avenue about 150 feet 
south of 153rd street; that there was no sidewalk on the east side 
of Page avenue, but there was one on the other side of the street; 
that about ten o'clock of the evening in question Halph Yushke, 
plaintiff's intestate, a man fifty-one years of age, waa walking 
southwest along this pathway to the point where it intersects Page 
Avenue and then diagonaliy across the street, evidently intending 
to continue south along this walk on the west side of Page Avenue; 
that when he had almost reached the curb on the west side of the 
street he was struck by defendant's bus and instantly kilied, 

Walter & Goliins, & witness for plaintiff, testified 
that he lived about two blocks from the place of the accident and 
was proceeding on hie way home from work, walking north on thewest 
side of Page Avenue; that he saw Yushka welking southwest along the 
path referred to; that he saw the bus coming from the north, being 
driven at a rather rapid rate of speed over the icy pavement; that 
the bus passed Golline just before he got to 154rd street; that after 
the bue had passed him he heard the sound of the horn and turned 
around; that Yushka had passed in front of the bus, as it appeared 
to the witness, end was just getting up to the curb when the bus 
turned or swayed to the right or west coming almost to the curb, 
skidded and stopped in an east and west position across the street 
with its front end pointing either directly west or a little to the 
northwest. 

Three Wojoiechowski children, Henry twelve, Josephine 
sixteen and Rose fifteen, testified that their father and mother 
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were away from home at the time of the accident and they were looking 
out of the front window awaiting their return. Their testimony is 
substantially alike. They testified that Yushka was crossing the 
street from the east to the west in a diagonal southwesterly direction; 
that he was running st first and then walked rapidly, staggering "a 
little bit’; that he passed in front of the bus and wasstruck four 
or five feet from the west curb. None of the children could estimate 
the speed of the bus, and 211 of them testified that its head lights 
and lights inside the bus were burning brightly; that just prier to 
the accident the horn of the bus sounded and the bus turned to the 
left and that Yushke was struck by the right front bumper of the bus 
and thrown near the curb. 

On behalf of defendant Hans Fitechen testified that he 
was walking home at the time of the accident, proceeding north on 
Page Avenue between i53rd and 154th streets on the weet side of the 
street; thet he first saw the bus combng from the north at ebout 148th 
street, four or five blocks north; that it had two head lights end 
& couple of green iights on top of the bus and the whole body of the 
bus was lit up inside; that he saw another man, presumably Yushka, on 
the east side of Page Avenue *walking kind of staggery like in the 
road," running a littie and waiking rapidly as he crossed; that as 
goon as the witness got past Yushke he paid no further attention to 
him; that the next thing to attract his attention was the squeeking 
of the brakes and the sounding of the horn; that he thereupon looked 
@round and secing the bus standing there went back; that he saw the man 
iying on the street behind the bus, with the bus standing crossways 
on the street with the front end facing west pretty close to the curb; 
that he did not see anybody cise on the west side of the street and 
mo one passed him zoing in either direction, 

Pred Kk. Wassfeld testified on behalf of defendant that 
he was the driver of the bue when the secident occurred; that Page 
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Avenue is about forty feet wide between iS3rd and i54thetreets and 
head a double car track in the middle of the street; thet there was 
a brick pavement between the car tracks and cement pavement on both 
sides of the track; that the roadway was herd, cruated with snow and 
ice and very slippery; that he wae driving along the west or right 
hand of the street; that the road was rutty on both sides where 
vehicles had found it easiest to go through, close to the curb; that 
his head lights were burning brightly and the green marker lights 
and dome lights inside the bus were aleo lit; that his head lights 
were very bright and he could see half the width of the street for 
@ Gonsiderable distance shend probably haif a block; that the first 
thing he knew Yushka crossed in front of him diagonally in a south- 
westerly direction; that he first saw him atout five feet “in front 
of the bus and two feet to the left; thet the first thing he did was 
to blow his horn and put on his brakes; that Yushka was trying to 
go across in front of the bus when the witness turned to the right 
not more than one foot, then turned to the left, applied his brakes 
and finally stopped the bus beyohd the point where Yushka was struck; 
that when the bus came to a stop it was facing weet with the reer and 
toward the east. 

#y means of questions suggesting to several witnesses 
that Yushke “staggered* as he crossed the street it was sought to show 
that he was intoxicated, but there is no direct evidence to sustain 
the contention and the suggestion of intoxication is refuted bythe 
testimony of one John wetz, an undertaker and reserve police officer 
in the City of Harvey, who was called to the scene of the accident 
iemediately after it happened, made « close examination of the deceased 
to determine whether he was still alive, and testified thet he did not 
detect any odor or other evidence of liquor. Uonsidering the crusty 
and icy condition of the street with ruts worn on both sides of the 
ear track by the passing traffic, it is not unlikely that the 
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appearance of staggering waa due to the fact that Yushka picked his 
way over the icy pavement as he hurried «cross, 

It is conceded that the bus wes well lighted and that 
the deceased probably saw it approaching at @ considerabie distance, 
However, when he started to cross the street he apparently thought 
the bus was « sufficient distance away to give him ample opportunity 
te cross the street in safety, and his judgment in thie regard is 
corroborated by some cf the witnesses who testified that he had 
passed in front of the bus and rezehed a position of gafety when the 
bus swerved to the right and struck him. It is urged by plaintiff the 
the driver wes negligent in proceeding at an excessive rate of speed 
upon the icy pavement and in turning the bus to the right eut of 
the line of travel after Yushke had already passed in front of it. 
The liability of defendant rests largely upon these close questions 
of fact. Collins testified that the bus swerved to the right «hen, 
as it appeared to hia, Yushka had already reached the curb, and 
Haesfeld, the driver, corroborated this testimony by admitting that 
he turned to the right, but stated thet he turned only about one foot. 
It appears reasonably clear from the evidence that there was s sudden 
turn toward the decessed just before he was struck and that he waa 
struck by the extrese right front pert of the bus, The question of 
degree ond whether this turn was the proximate cause of the accident 
were questions of fact for the jury to determine. 

It is undoubtedly the duty of this court to determine 
whether or not the verdict is justified by the evidence, but we will 
not disturb the verdict on g question of fact unless we can say from 
QA examination of the record that the verdict is clearly and mani- 
festly against the weight of the evidence, The jury heard the 
witnesses and had en opportunity to determine their credibility and 
reliability by recognized tests submitted by the instructions of the 
court, and upon a close question this court will not substitute its 
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judgment for that of the jury, whose duty it was to determine the 
facts in the case. 

Defendant complains of instructions one and ¢ight, given 
en behaif of plaintiff. Instruction one, in the very form submitted 
by the trial court, was approved by the Supreme Court in Deming v. 
Gity of Ghicage, 521 Iii. 341. 

Instruction eight is as follows: 

“You are instructed, as a matter of law, that the 

deceased, Raiph Yushka, had the right to crose the public 

h at any place in the pubiie highway provided he used 

° eare for his own safety in so doing." 
Defendant contends that the failure of the court to tell the jury 
thet “the ordinary care referred to must be used prior to, as well 
as at the time of the instant of the accident", rendered the instrue- 
tion erroneous. ie cannot agree with this criticism. The legal 
proposition contained in this instruction is sound, and the provision 
as to ordinary care could wean nothing elee then that the deceased 
was bound to use ordinary care for his own safety during the whole 
time that he was crossing the highway. 

There remains only the objection that the verdict is 
excessive, Yushke was but fifty-one years of age, was in good health, 
and left him surviving three daughters, the youngest of whom, aged 
sixteen, was dependent upon him fer support. Under the circumstances 
we do not regard the verdic& as «t all excessive. 

For the reasons stated the judgment of the Superior 
Court wiil be affirmed, 

AF FIRUED. 
WILSON, Ped. ABD HEGEL, J. CONCUR, 
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Opinion filed April 15, 1931 
UR. JUSTICE FRIEND delivered the opinion of the court. 


Thies is an action on the caze, brought in the Superior 
Gourt of Cook County by Hina Samuelson, plaintiff, against the City 
of Ghieago, defendant, for personal injuries sustained by her while 
riding a6 4 passenger in an automobile driven by her husband on a 
public highway in the City of Ghicage. The jury rendered a verdict 
for plaintiff in the sum of 95,000, upon which the court entered 
judgment. This appeal is prosecuted to reverse that judgnent. 

the declaration consists of tee counts. The first eount 
alleges thet plaintiff, while a passenger in a certain automobile, 
was at ali times in the exercise of due and ordinary care, and that 
the defendent negligently and carelessly permitted the street to 
become and reuwsin inanunssfe and dangerous condition, in direct 
consequence of which pleintiff susteined injuries. The second count 
adopts portions of the first and alieges in addition thereto thet it 
was the duty of defendant to exercise ordinary care and caution to 
maintain said highway in a reasonably safe condition; that defendant 
knew or by the exercise of ordinary care could have known that said 
highway was in a state of disrepair, and that said unesfe and dangerous 
condition existed for a long period of time prior te the secident, 
but that defendant nevertheless negligently failed to make proper and 
sufficient repairs vpon said highway in consequence of which plaintiff | 
was injured. 
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The essential facte are diaslosed by the testimony of 
various witnesses. Gustave R. Samuelson, the husband of the plaintiff, 
testified that on Muy 24, 1928, the evening of the accident, he and 
his wife were driving toward their home in « southerly direction on 
State Street, in the City of Chicago; that this route took them un- 
derneath the viaduct which runs between 30th and Dist streets, 
crossing State Street at approximtely right angles; thet he eae 
ariving a Chevrolet Coach with a left hand drive and his wife, the 
plaintiff, was sitting in the front seat to his right; that he had 
the usual diwmer lights on as required for city driving, and could 
discern the vieduct about half a bieek ahead; that his lights were 
focused up over the pavement so he could not distinguish anything 
below there as he went over the top of the incline which leade 
down under neath the viaduct; that as he reached thie incline under- 
neath the viaduct he struck a hole in the pavewent and something 
enapped on the car, making it impossible for him to turn the vheels, 
as & Fesult of which the car ran straight inte one of the posta of 
the viaduct; that as the oar hit the viaduct pillar both he and his 
wife slid forward, hie nose was broken and badly cut and his wife's 
leg was broken and emashed; that this was the firet time either he 
or his wife had driven over this part of State Street in their auto- 
mobile for at least a year, and neither of them knew of the existence 
of the hole in the pavement; that three daya after the secident he 
meagured the hole and found that it averaged from the smallest to 
the deepest part 2i1 the way from six te nine inches in depth, was 
approxigately three feet wide and six feet long, and that the two 
front wheele of the ear would fit in there nicely; that the viaduct 
runs east and sest scross State Gtreet, *hich runs in e northerly end 
southerly direction, and as you pass under it there is « onr track 
running underneath it on each side of the pillars; that the witness 
was travelling just to the right or weet of the southbound oar track, 
and the street slopes down gradually just before you approach the 
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the level under the viaduct. Ur. Samuelson deseribed the condition 
of the pavement at that point as he aaw it several days after the 
accident by stating “there are holes under there 1 could hide in". 
fie testified further that the street at that point was not very weil 
lit up and the lights under the viaduct were quite @im; that the 
pillars are approximtely eight feet apart, snd that he struek either 
the first or secend coluan. | 

The plaintiff testified that they were travelling at 
a moderate rate of speed, the weather wae clear and the street dry, 
end she could see the viaduct ebout half « block ahead; that as 
they approsched the viaduct the lights were sbove the street level 
and as they drove down the slope they struck the hole; that she 
4id not see the hole before the machine hit At and there was nothing 
there to give her warning of the existence of the hole in the street; 
that before they struck the hole the pavement had been in excellent 
condition; that she wee looking straight ahead at ali times and 
when the automobile: -e$ruck the hole she was thrown forward ageiast 
the dashboard with both knees and the next thing she knew some one 
was placing her into an automobile and teking her to the hospital. 

Gerard Gawley, ® witness for plaintiff, testified that 
he had followed Samuelson's automobile for about three or four blocks 
before the scoident; that at the tiue of the oresh he was approxi- 
mately a block and « half behind them; thet he could see their tail 
light, heard the crash, kept on going and stopped about the middle 
of the viaduct in order to help irs. Gawuelson; that when he 
arrived there they were both still in the oar, which was practically 
wrapped right around the first colwun of the viaduct, and thet he 
took both of them to a hospital. the witness described the scene 
of the accident by steting that"as you drive south «pproaching the 
viaduct State Street hae a coment pavement;" that at the beginning of 
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the grade where the street goes down undernesth the viaduct the 
pavement is brick for about five or six feet north of the viaduct; 
that the hole inte which the Semuelsons drove ie located at the slace 
just where the incline slopes down underneath the viaduct, is about 
five or six inches deep ani runs straight down into the viaduct. 

John Molen, a witnees for plaintiff, teatified as te the 
defective condition of the street % this point. He stated thet he 
had been over State Street ot the cliace of the 2ecident during the 
years 1927 end 1928, and wea familiar with the viaduct in question; 
that there was a big hole between the etreet car track and the vest 

curd about ten or fifteen feet north of the viaduct, epproximstely 
six inches deep and three feet wide; that the hole wes placed in such 
a position thet it would be diffieuit to see until you rere on top of 
it; that the hole in the street and the condition it was in at the 
time of the accident was in existence for about fovr or five months 
prior to May 19268. 

Another witness for plaintiff BR. hk. Stephens, testified 
that at the time of the accident he lived at 1021% South May Street 
and had occasion te use State Street regularly every night and sorning; 
that as you approach the viaduct from the north the street ia cuite 
on & siant or down grade; that there were good sized rute where the 
bricks had aunk during the frosts ond the thaws between the street car 
track and the curb, and that thie condition had existed for more than 
Six months prior to May 1928; that outside of the viaduct and about 
200 feet north of it there was one street light and only tro lights 
under the viaduct, which was about 200 feet long. 

With reference to the condition of the pavement, Filliom 
Krause, a police officer, and #illiam Gshill, hie partner, both 
testified that they looked «t the highway but did not see any hole 
there auch ae Mr. Samuelson and other witnesses described, 
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John A. Turiok, also a police officer, testified thet 
in May 1928, he wae assigned to the motoreyele service and frequently 
passed under the viaduct in question; thet there wes no such hole in 
the pevesent as described by plaintiff's witnesses; that he did 
remember 4 depression in the street about fifty feet nosth of the 
Vidduet where the pavement was far from being smooth, but he could 
not say there were depressions six inches deep because he hed never 
- measured them. The witness testified that he always rode the car 
tracks underneath the viaduct and did mot ride to the right of the 
ear tracks at the place where the socident occurred. 

John J. Guiltanane, another police officer sailed by the 
city, testified that there were holes underneath the viaduct but 
was unable to describe just where they were loosted and could not 

remember having seen any hole like the one testified to by plaintiff's 
witnesses, 

Willies Danz, also a police officer, testified on dehalf 
of the city thet he did not remember the kind of hole designated by 
plaintiff's witnesses, and characterized the pavement as “wavey*, 

On the question of damages Dr. William A. Diffenbsugh, 
@ physician attending the plaintiff, testified thet she suffered 
compound fractures of the left tibiae and left fibwla; that the bones 
were bedly splintered and so broken that they had to be wired into 
piace; that he was required te sake an incision in order to bring 
the bones to the surface, drill holes into the bone in both ends 
and put a wire through and draw the fraguents together, and in order 
to do this it wae neceseary for him to cut through the muscles ond 
flesh. 

Plaintiff was first taken to the foseland Coamnity 
Rospital where she remained for two or three days, and then removed 
to the Auburn Park Hospital, where she remained for « wonth, after 
which she was teken to her home and treated there for some time. 
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She testified that she suffered so much pain that she had to be taken 
back to the hospital sgain, after being removed to her home, vhere 
another operation was perforsed, The hospital bill was #600 and 
Dr. Diffenbaugh's bili amounted to $1,000, 

The evidence further discloses that plaintiff's ieg 
is scarred from the knee down to the ankle, and that at the tise of 
the second operation she was in the “hospital about eight weeks, 
and that she now walke with a decided limp, and suffers great pain 
when she is required to be on her feet for any length of time. 

As grounds for reverssl defendant makes three srineiple 
Contentions, namely, (1) that there was no defect in the paveszent as 
contended for by piaintiff; (2) that the secident did not happen 
in the aanner described by Samuelson and hie wife, and (3) that 
piaintiff wee guilty of contributory negligence. 

#ith reference to the first contention the foregoing 
suumary of testimony constitutes ail of the evidence in the case. Gix 
witnesses testified for plaintiff as to the defective condition of the 
pavement, four of whom were entirely disinterested. five witnesses, 
ell police officers of the Gity of Chicago, testified for defendant. 
There is thus presented a sharp conflict in the evidence as to the 
condition and extent of the defeote in the pavement approsching the 
viaduct. The jury heard these witnesses, hed an opportunity to 
observe their demeanor on the ritness stand, and to judge their 
credibility by teste submitted to them under instructions of the court, 
and it eas the function of the jury to determine this important question 
ef fact. 

With reference to the secend contention, it is urged 
by defendant that the position of the wrecked automobile immediately 
after the sccident indicates that pisintiff was not proceeding south 
on the west side of State Street, but was “straddling” the rails between 
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the north and south bound car tracks and ran head-on into the center 
pillar of the viaduct and that he did not collide with the second 
pillar as testified to by Samuelson. In support of this centention 
4t ia pointed out that the automobile eas soved to the east side of 
the highway instead of the west side immediately after the accident. 
Ur. Samuelson gave it se his recollection that he collided with the 
second pillar. Mr. Gawiey, one of plaintiff's witnesses, who reached 
the scene of the accident shortiy after it ocourred, testified that 
he thought it eas the first pillar. The first and second pillars, 
according to the record, are only eight feet apart. if the proximate 
cause of the accident was the defective condition of the street, 
whioh broke the steering mechanism of the cutomobile and caused 
Samueison to lose control of the car and collide with the viaduct, it 
would be immaterial as to whether he struck the first or second pillar. 

4s to the third contention defendant urges that there 
is no evidence that plaintiff wae in the exercise of due care and 
caution for her own safety. It is contended that the feilure of 
plaintiff to teil her husband, who wae driving, to turn on the bright 
lights so that she could see better ae they approsched the viaduct, 
amounted to contributery negligence on her part. It appears from the 
undisputed evidence that plaintiff's automobile had the regulation dim 
lights, According to the testimony of both Samuelson and his wife, 
it was not necessary for them to have bright lights in order to see 
the viaduct. They both testified that they could see the viaduct for 
some distence ahead. It is plaintiff's contention that the proximate 
cause of the accident was not the inability to see the viaduct, but 
rather the striking of the hoie in the public street of which they 
had no warning, which resulted in the breaking of the steering mechanée 
iem and caused the car to opllide with either the first or second 
pillar of the viaduct. It is clear from the evidence that State Street 
just before it approaches the viaduct ali the way to within a few 
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feet therefrom was in exeellent condition and that plsintiff was 
keeping a lookout straight ohead as they preesedsd along the highway 
at a moderate rate of cpeed. ‘they were in a position to observe any 
normal condition of the street. The seiient question of fact is 
whether or not the pavexent was so defective as to suddenly and 
without any warning cause them to strike = hole in the pevement and 
deflect the course of the sutomobiie from the road into a portion of 
the viaduct. It was the duty of the jury to determine thia question 
and while this court will consider the evidence, the rule ia well 
settled that upon a close question of fact, both as te the proximate 
eause of the accident ond of negligence and contributory negligence, 
the court will not disturb « verdict unless it appears from the 
record that the sume is manifestiy against the clear weight of the 
evidence, 

It ie further urged that the city had no notice, either 
actual or constructive, of the slieged defective condition of the 
street pavement. There is no contention thet the city had actual 
notice, and the question as to whether there was constructive notice 
was one of fact. If, 28 several of the plaintiff's witnesses teati- 
fied, the hole in the pavesext existed for seversi months erior to 
the secident and the jury believed this to be a fact, notwithstanding 
the deniel thereof by several of defendant's vitnesses, it would be 
sufficient to give the city constructive notice. 

It is finaliy contended that the court erred in giving 
instruction number trelve. This instruction apprized the jury 
of the allegations contained in the declaration. Defendant's only 
criticism is that the jury might have been misled into the belief that 
the court was instructing them as to the facts proven, and not those 
charged in the declaration. We cannot agree with this eriticisn. 
Since the jury are not permitted to take the declaration and other 
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pleadings to the jury room for considerstion, it is wanifestly 
necessary that they be charged by the court as te what the material 
issues are and that waa the only purpose of the instruction, It 
hes been held that a general instruction in a negligence case, 
outlining to the jury the allegations contained in the declarstion, 
is not erroneous. (Krieger v. A. f. & 9. He Ne Goo, 249 Ill. B44 
Bernier v. Ii}+ dente Ro Ns Gon, 296 11]. 464; Wiliiams v. Kaplan, 
242 111. App. 166.) 

For the reasons stated the judguent of the fuperior 
Gourt will be affirmed. 


AFFIRMED. 


WILSON, Ped. AND HEBEL, J. CONCUR, 
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MR. JUSTICR PRIEZND delivered the opinion of the court. 

On January 31, 1930, pisintiff recovered a judgment by 
confession ageinst defendants in the Hunicipal Court for $1377.80. 

On February 14, 1930, defendants moved to vacate seid judgment and in 
Support of their motion presented the affidavit of ©. Pflug, one of 
the defendants. The affidavit appearing to be insufficient wes with- 
drawn by defendants, and on February 34, 1930, they renewed their 
motion, supported by an amended affidavit. Thie being likewise with- 
drawn for insufficiency, they obtained leave to file an smended 
petition, and on March 3, 1930, presented their third affidavit, 
which is designated as “an affidavit of meritorious defense", pon 
sonsideration of the latter the court denied defendants’ motion to 
vacate the judgaent, from which order thie appeal is proseeuted. 

The question presented for decision is whether the 
affidavit or petition last filed sets forth a meritorious defense 
te pinintiff's claim, 

Briefly stated the affidavit alleges that the consid- 
eration for the note upon which judgment wae entered was the purchase 
and sele of an sutomobiie from one A. & Suston; that Buxton for the 
purpose of inducing affiant to purchase said automobile represented 
and orally warranted the same to be in good mechanical condition and 
funning order; that Gumton weil knew the automobile to contain a 
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latent defect, and that it was not in good mechanical order when the 
sale wae ande; that it was necessary for defendant to firat use and 
operate the automobile to determine whether or not it was in good 
mechanical condition and that shen he attempted to use the same, he 
discovered the enid intent defect, and shortly thereafter notified 
Suxton that he would not sceept said sutomobiie because of its defect- 
ive mechaniosl condition; that pleintiff by and through his agents 
and representatives was present at the time the representations and 
warranty were made by said Buxton to the defendant and well knew that 
defendants relied on said representations snd warranty, and that both 
Buxton and the agent of plaintiff, one Orr, then vell Kner that the 
seid sutomobile was not in good mechanical order and that there 
was a iatent defect therein vhich could not be determined except by 
use and operation; that Guxton and plaintiff by and through his 
agent, Orr, conspired to defraud the defendants in ond sbeut the sale 
of said automobile and the representations and warranty made to the 
defendants, well knowing them to be unttue and that defendants relied 
thereon. 

The ground upon which the court refused to vacate the 
judguent and held the petition defective was defendants’ failure 
to allege with particuiarity the nature of the letent defect and the 
absence of any facts from which the court could say that the alleged 
worranty of plaintiff had been breached. Before the court entered ites 
final order an opportunity sas afforded defendants to still further 
Smend their petition so as to include specific details ag to the 
character of the latent defect, but the defendants considered their 
petition sufficient and elected to stend thereby. 

It is urged that in order te Bacate a judgment, it is 
only necessary for defendants to show 5 prina facie defense on the 
merits and that if the affidavit filed in support of the motion to 
vacate shows that « good defense exists, the court should set aside 
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the judgwent and permit the defense to be ade. Stone ¥. Levingon, 
226 Ill. App. 342; Muhnke v. Harmon, 208 Ill. App. 163 and Beard v. 
Baxter, 242 111. App. 480 are chiefly relied upon to support this 
contention. e conowr in the principje enunciated in these decisions, 
but an examinetion thereof disclosea that in each instance the affi- 
Gavit alleged sufficient facta, which, if taken to be true, constituted 
& legal defense, 

The rule is well established that on affidavit in 
support of & motion to vacate « judgment aust clearly and unequivoosliy 
show a defense on the merits and that facta awet be stated in the 
affidavit to constitute a meritorious defense and not merely foetes 
from which it is possible te infer that ouch « defense exists. It 
was so held in ferris v. Alfred, et al, 171 111. App. 172, where the 
sourt in ite opinion emid: 

what manner {t°has faiieds she sinaaaetanser, of the failure 
should be set out with a9 much precision ae in « declaration. 


Ve 64 fii. 366. ‘The ples must state partic- 
failure consieted.' ‘General aversents are 


seers. eha 
not sufficient. ' Ve 82 Jli. 532; Ve 
fue @0 tii. 48. ee. wal BEEe’ these was no Ath? 
act averred upon which an issue of fact could be made to 
submit to a jury." 
in effect 
The affidavit in the inetent onse purportg/to set up & 
plea of failure of consideration. The sourt in Honeyman v. Jarvis, 
Supra, where 2 like plea was interposed in a suit upon s& promissory 
note, pointed out the reason for the rule that where failure of 
econsiderstion is interposed as a defense facts must be stated upon 
which the plen is based. The court said: 

“The latter (ples of failure of consideration) is 
framed upon the theory that there wae originally « good or 
veluable consideretion, but which has fsiled by facets eub- 
sequent. These facts comprise »ffirmative matters which 
must be ay ype A atated in order toapprise the plieintiffr 
of what he is required to sect by evidenee.* 

#@ regerd the rule laid down in the foregoing and other 

oages as in accord with the weight of authority, and the fact that 


strict pleadings are not required in the Municips1 Court in eases 
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ef the fourth class, as ¢efendants contend, does not justify dis- 
pensing with thie essential requirement of any pleading by which it 
is sought to vacate o judguent theretofore entered. Sefendants’ 
third petition upon which the court's final order was entered, pur- 
ported to be an affidavit of weritorious defense. The naked charge 
that the automobile purchased hed a latent defect and thet the oral 
warranty therefore failed sre mere conclusions of the pleader and 
fail to comply with the requirements of the authorities. 

it is further urged that there are aufficient other 
reasons eet forth in the petition and effidavit to set aside the 
judgment. The only other siiegation is one of conspiracy betreen 
Buxton and plaintiff's representative, Orr, “to defraud this defendant 
in and about the sale of said automobile and in and about the asid 
representations and warranty te this defendant that said sutomebile 
wee in good sechaniosl order and running condition" ete. ‘%e believe 
that this contention may effectualiy be disposed of by ealiing 
attention to the rule that where fraud is charged, facta aust be 
pleaded to support the aliegetion, and that mere conclusions of the 
pleader are not suffickent to support allegations of fraud. Jeose v. 
Boose, 300 Lil. 134; The State v. 1. Co Re fe Goo, 246 Lill. 188. 

It is urged om behalf of plaintiff thet defendant's 
affidavit was defective in that it conteined no silegations as to a 
tender of compensation for the intermediate use of the automoblie, and 
made no avermente thet the automobile when returned was in as good a 
condition os when it was received. in view of our conclusion upen the 
insufficiency of the affidavit upon the grounds slresdy diseussed, we 
deem it unnecessary to further consider these contentions, 

For the reasons stated, the order of the trial court 
denying the motion to vacate the judgsent will be affirmed. 

APFIRUES, 

WILSON, YJ. AND HESEL, J. GONCUR, 
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Opinion filed Aprii 15, 1931 | \ 

WR. JUSTIOR FRIEND delivered the opinion of the court. 

Suit was brought by attachment in the Municipal Court 
of Chicago. The affidevit of plaintiff alleged as grounds for \ 
attechment (i) that defendant conceals himself and stands in x 
defiance of an officer so that process cannot be served upon him; ond 
(2) that defendant is about to depart from the state with the in- 
tention of having his effeets removed from the state, The return of 
the attachnent writ shoved no property found, but service of process 
was had upon the Studebaker Securities Go., o corperetion, as 
g*rnishee. Interrogntories submitted to the garnishee disclosed that 
it hed the sum of $1300 belonging to defendant. 

Pisintiff's statesent of claim alleges an oral agreenent 
entered into with defendant in July 1929, whereby the parties wereto 
shere equally cousissionsa esnned by them through the sale of certuin 
stocks, bonds and other securities; thet ssid parties sold 4909 shares 
of stock of Utility Power and Light Gampany and beoame entitled to 
& commission of (3,000, of which plaintiff ciaimed one-half or £1500. 

Upon the hearing of the cause the court rendered judg- 
ment for plaintiff upon hie claia for conmissions in the sum ef #1260, 
but found the iscues on the attachwent against the plaintiff, quashed 
the attachment »rit and discharged the garnishee. This appeal ie 
prossouted by defendant to reverse the judguent ae to $1250, and 
eTose ¢rrors aré aseigned by pisintiff to reverse the judgment of the 
gourt on the attachment writ. 
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Defendant urges two grounds for revereai of the judgsent 
for coxusissions; (1) that there oan be no recovery because plaintiff 
wae not registered with the Secretary of State, being « dealer, broker, 
solicitor or agent, offering for sale and selling securities within 
this state; and (2) that the evidence does not support the judgeent. 

The briefs contain no etatement as to the facts. It 
appears, however, from the plsintiff's testimony, as shown by the 
abstract of record, that he aade an oral agreement vith defendant in 
the office of the Studebsker Securities Ge., in the presence of 
John J. Seerley, Treasurer of the latter soneern, to help defendant 
who was employed as salesaan for the Studebaker Co., seil Jtliity 
Power and Light stock and te reeeive from defendent one-half of the 
comaissions paid thereon; that plaintiff furnished to defendant the 
names of customers who purchased 4900 shares of this stock, and the 
Studebaker Securities Gompany, through defendant, their saiesaan, 
delivered the stock to the purchasers secured by pinintiff. 

John J. Seerley testified that plaintiff and defendant 
met in his office; that he did not know whether plaintiff sold any 
of the securities, but that such an arrangement as plaintiff testified 
to wae not unusual; that defendant sold considerable Utility Power 
and Light Company stook through the Studebaker Oompany, and before 
the commission was finaliy due and paid to defendant plaintiff came 
in and "told me what he stated to be his arrangesent with ur. Serelas.* 

ie Ge MoGue testified thet defendant brought plaintiff 
to him and introduced him as © aan assisting him, Gerelas, on Utility 
Porer and Light Company stock; that they could not get any more stock 
from the Studebaker Company and requeséed the vitness to let them have 
some of his stock; that BeGue agreed to pay $1.09 per shore commission 
which plaintiff and defendant egreed in the witness’ presence to 
divide between them; thet o total commission of #1800 was thus earned 
by the parties, $900 of which was paid te pinintiff and the other 
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$990 tendered to defendant, whe refused to secept it. 

As against this testimony there appears emily the denial 
of defendant that he had any agreement with plsintiff in respect to 
¢omalssions. 

While it is the duty of this court te consider the 
evidence adduced upon the trial, the rule ia weli settied that the 
findings of the court will not be disturbed on questions of fact, 
unless it appears from the record that they are manifestly against 
the weight of the evidence. ‘*hether or not such an agreement existed 
was a question ef fact presented te the court, vho heard the 
witnesees end made hie findings, and we cannot say that the court 
erred in holding that the oral agreement such as plaintiff contends 
for waa mde between the perties at the time otated. 

Upon the question ae to whether plaintiff is preciuded 
from recovering because he wes not registered with the Secretary of 
State, we regard the case of Jaruez v. Hnmon, et al, 245 Ill. App. 
606, and decisions cited therein as controlling. In that case a 
Teal estate salesman sued the broker by ehom he was employed for 
one-helf of the commission received by the broker upon an exchange 
of real eatate brought about through the efforts of the salesman, 

& like defense wan there interposed, but the court in its opinion 
said: ‘ 

*#e think that the law requiring @ real estate 

is not SenEAEaRE hace, "Gaelaade wane le tet Saeko 
recover a comaission, but to recover compensation from his 
employer which was paid by the ornere of the property to 
the defendant. If plaintiff were bringing em action against 
the ovners of the property to recover commigcions, then 


the statute would apply; but that is net the situation 
we have before us.* 


This ease and Gibons v. Wiliiame, st al, 191 Ill. App. 594; Gross v. 
Strauss, 208 Ill. App. 263, and Simon v. Bollei, 24% Ill. App. 639, 
thus recognize the distinction between cases where » party, acting 
as broker or ealegann generally, attempts to enforce claims for 
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Commissions against custogers or clients without having quelified in 
the sanner provided by statute, and situations wherein = party seeks 
te recover from another part of the commission earned by their joint 
efforts. 

Upon the attachzent iscues there is likewise a clese 
question of fact which was heard and determined by the court and 
we are not disposed to disturb this finding. 

Yer the reasons stated the judgment of the trial court 


will be affirned. 
AP FIRBED. 


BILSON, P.J. AND HEBEL , J. COROUR, 
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Opinion filed April 15, 1931 


MR, JUSTICK FRIEWD delivered the opinion of the court. 
Plaintiff brought suit in the Municipai dourt of 
Chicago upon a contract for paving the street in front of end «butting 
premises orned by defendant at 2603 orth Moody Avenue, in Chicage, 
Illinois. frial was had by jury resulting in a verdict and judgment 
for the defendant, from which this appeal is prosecuted, 
Briefly stated the facts disclose that on Jomuary 12, 
1937, piaintiff, who was then engeged in the general cesent contracting 
business, submitted to the defendant plans and specifications for 
construction by private contract of a two-course conerete psvenent 
on forth Hoody Avenue from the south iine of Schubert Avenue te the 
north line of Wrightwood Avenue, aii of the vork to conform to the 
standard city specifications, and the city's acceptance of the work 
was to constitute the fulfilment of the contract; that the contract 
@onteined the following provision: 
sungous to" tabgelie tien Saatph ey sii ten Gent tnt ofthe 
Robert A. Anderson Co., and that no verbal agreesent will 
be recognized by the Kobert & Anderson Go., or written 
ts wnlese signed by the representative rhose 
Slomtere appears on the eforessid proposition,“ 
that defendant, who among other property owners signed this agreement, 
was the owner of lot two, known as 2603 North Moody Avenue; that he 
agreed to pay piaintiff the sum of $433.95 when the work was completed 
and the city's acceptance issued; that shortly after the contract was 


Signed plaintiff applied te the Gity ef Chicage for = permit to 
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install said improvexent, pursuant to which « permit was iasued by the 
Board of Local Improvements; thet afterwards sisintiff proceeded to and : 
4id instali ssid improvement, and on the 24th day of September, 1927, 
the Board ef Local Improvements issued te plaintiff ite certificate. 
that the work had been cowpleted, inspected and found to agree with 
the specifications governing the same; that on March 7, 1927, plaintiff 
wrote the defendant calling his attention te the contract he had signed, 
thanking him for the same and advising him that the work would be 
commenced, the pavement instalied shortly thereafter, and that his 
assessment was fixed at $433.95; that during the process of instaila- 
tion ef said pavement defendent resided on the premises sentioned, 
Saw the work going on and made no protest; that on the 19th day of 
Waroch, 19238, plaintiff advised defendant vy letter that he had not 
paid the bill for his share of the iaprovement, and insisted upon 
payment of the account forthwith; that no answer was made to said 
comaunication, whereupon plaintiff agein on the 28th day of March, 1928, 
called plaintiff's attention to the past due account. 

Over the objection of plsintiff the court permitted evi- 
dence of 4 meeting of property owners on March 29, 1927, at which 
Mr. Kaercher and Mr. Kotzen of the plaintiff company were present and 
the statement wee msde by one of the property owners present that the 
cost of $15 per foot for the pavenent waa *pretty high*®; that ur. 
Kaeroher thereupon stated that “if anybedy +25 not satisfied he vould 
take back their contract"; that defendant thereupon tendered beck. 
his copy of the contract which was accepted by Kaereher and that 
several other property owners likewise tendered back their sgreementa. 

Refendant's signature to the original contract is not 
disputed, There is » conflict, however, ae to whether Kearcher made 
the statement attributed to him with reference to receiving back 
contracts of any property owner who was not satisfied, and whether 
defendant did in fact return his copy of the sontract. 
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Upon this issue of fact defendant testified that he 
was present at the weeting on March 20th together with about 75 or 100 
other property owners; that both Kaercher and fotzen were there; that 
some discussion enaued about the expense of the improvement and an 
opinion given by some of the property owners that the cost eas rather 
high; that Keercher then stated that if any property owners were 
not esetiesfied he would take back their contracts, and defendant 
tendered his copy to Kaercher, who acepeted the aane, and thet of 
several others; that Kotzen came to the home of defendant about six 
weeks thereafter and requested him te sign another agreement, atating 
that if he refused to do se plaintiff would hold defendant to his 
first contract. 

: Carl Staffa, a witness calied on behalf of defendant, 
stated that he lived across the street from defendant; that he aleo 
signed one of the contracts; that he attended the meeting on March 20th, 
when Kaeroher spoke and heard him make the statement testified to 
by defendant; that he was present at defendant's home sbout six weeks 
thereafter when Kotzen called and heard the latter say that if 
defendant did not sign another contract he would hold hie te the firat 
agreement; that defendant, however, refused to sign, whereupon Kotzen 
stated thet everybody in the neighborhood had signed contracts except 
defendant, 

Kaercher on behalf of plaintiff atated that he attended 
the meeting in question; that “there was a lot of political talk and 
I informed them that the street would be paved"; that neither at that 
time nor at any other time did he teke back any contracts from people 
who had theretofore signed, and that nobody requested him to de s0; 
thet he never knew defendent, nor act him until their attendance 
upon the trial of the cause in court, and that he never stated at 
the property owners’ meeting that he would accept bagk contracts of 
dissatisfied owners, 
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Kotzen, testifying on behaif ef plaintiff, denied that 
he had eniled on defendant except the first time when he preeured his 
signature to the original contract, 

The grounds schiefiy relied upon for revers«i are, first, 
that the contract in cuestion could not be terainated by parol agree- 
ment of the parties; second, that the evidence tending to show a 
surrender was improperiy received; and third, that the verdict is 
manifestly against the weight of the evidence. i 

As to the first contention, the rule folicwed in this 
state io well expreseed in Alachuler v. Sehiff, i64 Ill. 298. In 
that case plaintiff sued on = written iease. It appears from the 
facta thet when the landlord demanded rent, which had beeome due 
under the lease, the tenant advised hia, "I wiil pay the rent but 
I want you to fix up the pisce. I am damaged here every day, and 
I eannot etay here until it is fixed’; that the landiord thereupon 
atated, “I won't fix anything for you. If you don't want to stay 
here you can move out", to which the tenant replied "all right; I 
will take another piace and move out", and the landlord said, “ali 
right". The principel question presented for decision was whether 
the surrender of e written iease under seal could be shown by parol 
testimony. As to this the court seid that « sealed exeoutory contract 
gannet be altered, changed or modified by pawol, and pointed out that 
this rule of the common inw had been adopted by the courte of this 
atate and followed consistently in a long iine of unbroken authorities. 
the court then proceeded to state that: 

gsnete of” ais" auasestes, aolan hen stulea‘en'tSclag at 
force with some provision alleged to have been cha by 

@n oral agreement, and those which it is insisted, in defense, 
bave been absolutely « ted and surrendered by parol agree- 
ment of the parties thereto. 4 defendant might, by 

proof, shor, in an action against him on # contract or lease 
under seal, that he had made full payment of 111 amounts due, 


and thus was discharged, He might aleo, by parel testimony, 
show an eviction where there was no default by him in his 
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pursuance thereof, surrendered posseasion af the premises 

to the landiord.* 
The court also held that the question whether there was a surrender 
ef the lease was one of fact and thet evidence upon this cuesfion wes 
competent and Bhould have been submitted to the jury, citing Baker v. 
Pratt, 15 111. 568; White v. alker, Si Ili. 422; Alien v. Jaguish, 
21 Wend, 638. 

The distinetion thus wade between executory contracts 
and those which have been absolutely abrogated and surrendered is 
applicable to the ease before us, and we accordingly heid, as to 
plaintiff's first two contentions, thet parol evidence was competent 
to show a surrender of the contract and thet the written instrument 
was terminated by parol agreenent of the parties. 

The remaining quéation relates to the surrender of the 
contract by defendant at the useting of property owners on March 26th. 
As to thie there is a sharp conflict of evidence. Defendant and two 
other witnesses testified that Ksercher offered to receive back the 
contract of any dissatisfied property owner, and that defendent 
tendered his copy to kaercher, who 2ccpeted the same. Om behalf 
of plaintif?, Kaercher and Kotzen denied that any such statement was 
made and that defendant surrendered his agreement. The jury heard 
all the witnesses, had an opportunity to judge their credibility and 
resolved the issues of fact sgainst plaintiff. From an examinetion 
ef the record we cannot say that the verdict is ageinat the manifest 
weight of the evidence and accordingly we are not disposed to disturb 
the verdict. 

For the reasons stated the judgment eof the Municipal 
Gourt will be affirmed. 

AFFIRMED, 
WILSON, P.J, ABD HEBER, J. CONCUR, 
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Opinion filed April 15, 1932 

WR. JUSTICE PRIEND delivered the opinion of the court, 

Thigs case comes up on Sppeai, together with case 
number 34633. The essential facts and the various contentions made 
are discussed in the letter opinion. (Qniy one additional ground for 
reversal ia urged in this proceeding. 

In addition to the various contentions made in case 
némber 34639, it ie here urged that the saster ond chancellor erred 


in accepting in evidence in this case, over the objection of defendants, 


& oarbon copy of « transoript of testimony given in the other case, 
where these defendants were not parties and invekting property not 
here involved. 

With reference to this contention it appears that the 


two procéedings were referred to the master and heard contemporaneous- 


iy. The only testimony offered on vehaif of the complainant, 
Burgoyne, was taken Warch 22, 1928. This was supplemented by 
documentary proof on April 11, 1928, At the first tro hearings 
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counsel for defendants isaid the foundation for an objection to the 
duplication of records’ "should he subsequently desire to avail 
himself of it." In other words, evidence which was applicable to 
one case, was alike applicable to the other ease, and counsel for 
eompisinant and intervening petitioners, for the anke of expedienoy, 
proceeded to introduce the testimony of «itnesces in esse nusber 
34639 in contemplation of introducing « carbon copy of thet evidence 
and incorporating it into the record in this proceeding upon the 
ground that the testimony would be identicsl in both casea and would 
therefore avoid the necessity of having witnesses testify trice to 
the same matters. This plan wee followed through = considersbie 
portion of the hearings before the aaeter, and in some instances there 
wae cFoes ¢xamination by the defendants of witnesses in reference to 
both proceedings. hile defendants’ consent to this procedure does 
not appear in the record in expreas language, the record discloses 
no sotual objection thereto and shows that on November 2, 1928 
counsel for defendants asked the waster for an order upon the som- 
plainant to turn over the original typewritten transoript of the 
Sestimony taken on behalf of the complainant which wes eritten up 
An typerritten form. The record also discloses * like motion made 
before the meter followed by 2 motion for s continuance *until 
counsel showld be afforded an opportunity to examine the testimony 
Seken on behalf of the complainant’. oreever on December li, 1928, 
defendants’ counsel wncunlifiediy moved the mister to strike from 
this record the testimony of Surgoyne, the complainant, solely on 
She ground of alleged variances between it and the averments of the 
bill as amended. fhe firet actual objection to receiving the direst 
evidence of witnesses in the second case (34538) appeate on page 81 
of the abstract. Prior thereto 279 pages of testimony hed been taken. 
following this objection the testimony of two other witnesses appears 
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and no objection was sede to the duplicetion of their testimony to 
cover this case. There appears on page 107 of the abstract the 
following statement by defendants' counsel, *¥We have always followed 
the practice of starting in one case, and then if I can consent to it, 
I will consent that this be written up with the other ease.” It vas 
shortly thereafter that counsel definitely refused to follow the 
practice which had theretofore been adopted between the parties, and 
we are now asked to reverse this cause on the ground that the meter 
permitted various testimony taken in the first proceeding te be intre- 
duced and atteched to the transcript of record in the instant case. 

We are fot disposed to reverse the decree upon this 
ground for several reasons: (1) we are satisfied from an examination 
of the record that counsel for defenients made no reel objection to 
‘the procedure followed by the parties and concurred in by the master, 
until after several hundred pages of testimony had been taken, If 
counsel desired to insist upon hie point that the two cages be tried 
separately, it was their privilege to do so, but it wae alse incumbent 
upon them to insist on their rights from the beginning ond not to 
lull the other parties into believing that they would make no obj ecotion 
thereto snd allow the lien claiments to proceed in a wanner epparently 
satisfactory to them through « major portion of the case. (2) ‘the 
only objections filed to the aneter's report which raised this question 
are objections numbers i and 23, both of which are general in their 
natere, They do not point out what evidence of particular «i tnesses 
is cogpleined of, and require the court to sift out all the evidence 
addueed on behalf of defendants received in one case over the objection 
of counsel. any of these objections embrace testimony of all ri tness- 
es. It has been genernliy held thet objections to 2 master's report 
must be specific and must point out with reasonable certainty the 
precise matters complained of. (Springer v. Kroesheli, i161 111. 358; 
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Hays v. Hammond, 162 111. 133). (3) He are satisfied from an 
examination of this record that substentially all of the testimony 
of the witnesses adduced in the menner complained of by counsel could 
of its very nature be nothing but & duplication of that which eas 
given in case number 24639. The contracts of defendants having each 
been made orally at one time covering both jobs could be established 
only by the narration of the same conversation. The buiidings 
progressed contemporaneously and vere constructed from the same plans 
and specifications, and the iumber was delivered to both collectively. 
Therefore the testimony 5s to deiiveries eas necessarily the sane. 
Burgoyne had contracts for fixed amounta. Yuestions of delivery were 
not involved as to his claim. He sceompieted his work on both buildings 
and there could have been no variance in his testhuony in the two 
proceedings. Consequently we see no force to the contention that 
defendonta could in any wise be prejudiced in the slightest because 
of the awethod adopted upon these hearings. it was ssid in 8. 0. St. 


BY: 00, ve Maday, 188 111. 210: 


"when the court can see from the record that an 
error coumitted by the trial court in the yesarese of the 
ease wes a harmiess one, or that its injurious effect or 
omens character waa obviated, so as not to affect in- 

poor wa pd in the final jeer the rights of the party 


Seninst _ thon the error soe committed, it should not be 
Por the rensons stated in thie opinion upon the 
additional ground urged herein, as well as for the reasons stated in 
the opinion in case number 34639, «e¢ believe the decree of the 
Superior Court should be, and the same is, accordingly «ffirmed. 
AFFIRMED. 


WILSON, P.J, AND HEBEL, J. COHOURS 
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UR. JUSTICE FRIEND delivered the opinion of the court. 


Plaintiff brought suit in the Superior court of Cook 
County to recover $1954.83 on account of « fire loss. Trial was had 
by jury resulting in a verdict and judgment in faver of plaintiff? 
for $2168.32, being the amount claimed plus interest. 

The declaration alleges that plaintiff was the owner 
of property at 2718 North Cicero Avenue, in Shicago, Illinois, and 
that the premises were damaged by fire on September 23, 1927; that 
there were three fire insurance policies on the property aggregating 
$27,000; that the adjusters for the insurance companies fixed the 
lose at $13,398.36, of which defendant's pro rata share of the loss 
in accordance with the amounte of the policies was 95,954.83, on 
which defendant paid 94,000, leaving a balance of $1954.83; that 
after the loss was adjusted defendant agreed and promised to pay 
ite pro rata share. 

Defendant filed a plea of the general issue and two 
special pleas, setting up that defendant had paid plaintiff $4,900 
in full satisfaction and discharge of s11 cleims under the policy, 
and had teken plaintiff's receipt and release under seal. Plain- 
tiff's replication to the two special pleas denied that he had 
ever given « release or entered into an sccerd and estisfaction. 
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The esgentaiil facts disclose that plaintiff was the 
owner of a garage at 2716 Kerth Cicere Avenue, which was damaged 
by fire on September 23, 1927; that there was $27,000 worth of fire 
insurance on the property represented by three different companies; 
that defendant had issued » policy for $12,090, the Girard Fire @ 
Marine Ineurance Goapany for $5,000, and the Newark Fire Insurance 
Goapany for $10,000; that there were two mortgages on the property 
for $21,000 and $11,500, respectively, and the actual cath velue 
of the property at the time of the fire was $17,500; that imuedietely 
after the fire plaintiff engeged Wiliiam H. Jackson, « fire insurance 
adjuster, to represent him in adjusting the loss and damage, who 
notified each of the three insurance companies of his engagement; that 
the three companies thereupon each appointed an adjuster, Dreihes 
for the defendant, Stevenson for the Newark Fire Insurance Company 
and Perssons for the Girard Fire and “arine Insurance Company; that 
Jackeon thereafter vent to the premises vith 2 contractor and ade 
a detailed estimste of the damage caused by the fire, photographed 
the premises ond made an appointaent to aeet the other adjusters; 
that several meetings of the adjusters were held during October and 
novenbag/ the offices of fagner 4 Glidden, going over the schedules 
and iteas of lose in an effort to come to an agreement as to the 
damage; that at the meeting held on October 25, 1927, an offer was 
made, the exact amount of whish does not appear from the record, which 
Jackson thought would not be acceptable te the plaintiff, but 
steted that he would take it up with him; that another meeting was 
held on November 4, 1927, at which further discussion ensued and 
plaintiff's adjuster was then handed on Agreement for Submission te 
Appraisers, signed by all the companies, appointing Frank =. Doherty 
as their appraiser, in contemplation of submitting the fire damage 
to a fourth person in the event that the three appraisers could not 
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agree on a figure; that the parties act again on November 14, 1927, 
at which time, after some discussion, the sum of $1019 was added by 
the adjusters pfesent to some previous amount which hed been dis- 
cussed at other meetings making a final figure of 913,398.36, and 
that the ngreenent for subaission to Doherty, their appreiser, was 
never scted upon. Jackson submitted the final figures to plaintiff 
who accepted the aame and proofs of loss were made out by Stevenson 
or Perssons, and plaintiff settled vith these two adjusters on that 
basis. In January defendant paid plaintiff 4,000 and took a release 
of claim “in fulk settlement of ali claims for damage to property 
on or about the gird day of Geptember, 19237, by reason of fire’, 
signed by plaintiff, his adjuster Jackson and two others who were 
interested in the property as mortgagees. 

There is some conflict in the evidence as to whether 
Dreihs was present at the meeting on November 14. Jackson testified 
that Dreihs attended, He did not remember which one of the adjusters 
aeted aa spokesman at the meeting nor what wes said, but seemed quite 
positive that they were ali sitting around the table when the finai 
figure of £13,398.36 was wentioned and no objection was made thereto 
by any one. On direct examination Stevenson testified that he thought 
Dreihs «sa present, but on cross examination stated that he could not 
be positive. However, he testified to a conversation with Dreihs 
shortiy after the weeting in which he told him *the lees had been 
Closed off at $13,398.36." breihs denied having attended the final 
meeting and his agreement to settle on the basis of the foregbing 
figures, 

In this connection there was received in evidence, over 
defendant's objection, plaintiff's sworn statement in proof of loss, 
toe the back of which there is pasted a typewritten "statement of loss", 
bearing the rubber stamp signature of John Dreihs, showing the 
following: 
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"STATEMENT OF LOBS, 
Andrivs Jankaitie ond 





BOUNE VALUE 085 
Sound value as agreed, $17,800.00 
Loss and Menge as agreed, $13,296. 36 


J0H8 OREING & COMPANY, 


—— ta 


Underneath this statement and pasted to it there appears 
Plaintiff's verified notice of assignment to thitaker 4 Jacksen of 
fees due them as adjusters from the proceeds of plaintiff's settle- 
ment. The original proof and statewent of loss, together with this 
notice, were filed here by etipuiation of the parties. it is 
urged with reapecs to these documents that they corroborate plaintiff's | 
contention that Sreihe on behalf of defendant agreed to the final 
settlement figures and were therefore properly admitted in evidence, 
Defendant urges, however, that the court erred in admitting thea, and 
argues that proofs of loss, while competent to show compliance with 
the terms of the policy, may not be considered in ascertaining the 
amount of damages. hile it is true that plaintiff aued om the agree- 
ment to pay rather than on the policy, we believe the documents were 
properly admitted to sustain the allegation of the decliaretion that 
proof of loss was furnished by plaintiff and not waived, Furthermore 
the typerritten stetesent of loss was competent to prove the agreement 
upon which piaintiff's suit is founded, and to corroborate plaintiff's 
contention that Preihe agreed to the settiement on behalf of defendant, 

The evidence is confiicting 2s to when the statement of 


loss d@igned by Dreihs was attached to the proof of lose. Jackson 
testified that he sent « copy of the proof of loss to each company. 





4 Pes 2) £ 2 CAO MAD jap: 





Shi eske AGN dale Payne POEL BS gheoe seek ‘re Fo webs ee 


“ nt apnea St GF MERE See Rae Re See Paty 


at a 






PORT es ES FRE he Mow Bad Maar ee ey Iowa ec? teteedge ae 
igMARNOG. R-OMUR RMR ie See siele toe jseceoeee ae 
Wine 2K “abe? iF htesd 


Pee oF Suess en 
etsace send ae = betas ba Sansed are Paco ha 
ee rik ee oe int ed eg a fees 3 oe 
te sondnst tones Lite ‘et ‘ta0nmsteas to ‘soften beats 
mR. Beton erin if peat ESR SD Bi Sek See 
nsittes e'ttigniaia to sboovery ant meek : sf 8 
ate: Phe Ea ae es a C cae 


nha Atte sedtoget en te Fronntste ans Beariies So : 











eu Te SSR 


a a ao daay oxte te medtakegtoe 


Yeerks Fa oe 


etrtteadelg seetodornoe one sad eeeauwooh cues oo jue 


Ware . 


Saat ode of ‘boorye Pasbavteh de Maes 60 ett ze 
+ 2 wee aes ine i 
“pouskive at bodeims Urecors eroterestt ores bas « ‘ 


22 See 
bas seod? gait t bubs at porte Pue0 oat, tadd 


tay eonetlqnoe ‘wode rm taadeqnon hide ook, ) ‘em ads seugts 

ea paldniet 9008 ok berebicsen od ton ye a | oa te esse? Bf 
oe gt ae x SERS me? at eee 
-oorge ont 20 bowe ‘vidtatelg 2a out wt #2 sia Ye onsen 


derbies dene oer 4. — af GE k? vee oF ban 
orow ‘etusmucod ede wreties on “stetlog one #0 co no og 
Oat aie ‘pats oe % Ne, nS > 
texts nok sxaloeb adt te mo it ayeLie edt aortas 98 0 bet 


eromTod ttt | abeview . rom has Mitsmtaig ™ 


5 {4 

















stanbavted ‘te Madted | ue 2 tases ittom od re ange wall m9 to 
é, ROR SS pp ake eM eehay 
te pmeuotete ont note ot os preven ene 





aesteat, sanot 20, 007s. edt, ot desonts heme? 
oYaeqnoo tox of wool Yo Tourg sdf Yo Yuen # 4une ad Sade DoLigaat 





- 5 = 

The evidence also shows that Ureihs, on behaif of defendant, received 
a "statement of loss", which, according te his testimony, he “ignored 
and left lying on his desk until early in January, when, as he contends. 
he pasted it to the proof of lose, Pisintiff urges, however, that 
the statement of loss was pasted to the other document shortly after 
the final mesting of adjusters on November 14, and not in January, 
as Oreihs testified. Whatever the fact may be, it appears that 
defendant made no objection to the statement of loss until after 
the two other companies had settled their proportionate shares. 

it thus appeers that there is a senfliet in the evidence 
as to these various circumstances besring upon the impertent question 
of fact as to whether Ordihs greed to the final settlement figures. 
The jury heard the witnesses, had an opportunity to determine their 
eredibility and resolved the issues in favor of plaintiff, It 
appears to us from an @xamination of the record that #hether er not 
Oreihs participated in the meeting of fovember 14, he was certainly 
apprised of the settlement shortly thereafter, and neither he nor 
the defendant whom he represented sade any objection therete until 
long after the other companies had vaid their proportionate shares, 
In view of Dreihs' knowledge as to the settlement figures, his rritten 
consent to the statement of loss and the further circumstance that no 
appraiser was appointed, as would have been necessary in the event 
of a disagreement, we are not disposed te disturb the verdict upon 
this question of fact. 

Some contention is made as to Oréihs’ authority te 
settle without the express consent of the defendant. Ye believe 
that the record shows Sreihs' authority. The fact that he apparently 
handled the entire astter for defendant end acted in its behalf, 
and later advised them of the result of his course of conduct, in- 
dicate that he had authority to act. 


bovis stbanteh Ye Tinie’ Ae Pnld ae ends oneeive ot . 





tadd ,iovewod ane Utental’, "cota he. tana ad ad th baie A 3 

Tories yitneds tnsnwecd xed?o adt of deten aov veal to Insmetase sat | 

<Wisumet at fon has yh Tedmevek mo exetenthe te gattona Lemtt ont 

fait etaraue $4 god yam gost git ‘kowesed: iethies? adlona os 

reste Litas exos to gaesotate ot of aattooyde on obae tashusteh 

sseteds 7 nao srogery aie st beittes bed seimaqmes tedte owt oat 
sonobive edd af sabltooo « ed ovede sade ateogqe amie ¢% 

Aoifeoup tanttoqnd eft soqu yaltedd esonstemwento evotiev ceedt of as 
sestugl? daeneittes Lantt odt of beony adloxt oiteds of ca $804 3 
tied? sutereted ot Winwtxdee ma bat yenwannbie ont brnod Ytut OAT 

$i Ytitakely to tovet ai mawead oft devioget bad yhLscthdze 
toa 10 teddods fait Browen Sd? Bo aokeantenxe we weet ew od ebesqae 

' Uakerton sor od (OL reduevel Yo gittern oid ai Detaqtodrtad eiloid 

tox od teddies bas tesfteeted? Ustods tadwedttes o4f Yo bea 
- Litaw otexed? acitootde ye shew Batnwastqes ot mode tnobaoten odd 
wevteds ofenokttoqdta tied? bie: bed eoldequve woite edd xeita gael — 
settiny etd .eeruglt taeaelides add of a ogbelwomd ‘stiom to welv at 
oa tad? vedetenadtie todtiut eit had Atet to Saberdund odd of ‘taooaes 
tneve off mt ysasweoen cood ovad bivew én wbotabecca Sew is 
aaadbivreeal tb Gate GF pategath ton Gon or stadmmoryenth 6 Be 
| tbat te motteup aids : 
ef Yiivodtus ‘adtéers ot ac obam et todinediion ue | 
svotied ov .taabadteh of 46 badiines uesegxe od? duodtiy eisdes — 
_Ltustarqe of tadd toot od eed tate epode buvoon odd dady 
iteded ett at bedea bas ¢aabadteb tok tortan oxsene ont Keloaad — 
“tt ,foubauee to samo eid We Pivest od? YO mod’ beetvhe total bas 
“aon et cabeeeadianaiaas fede stack 


tig yw ? % LF eve 











i ‘ - —~ - ied - 4 sal iS i lee 
et ts pee ee a ee 





| 


i 
j 
73 
al-| 
i 
2 
i 
‘ 


_—s 
rH if ond 
Se a ge 


- & = 

It is further urged thet the release being under seal, 
the question of consideration cannot be inculired inte in = suit at law 
unless fraud is alieged and showm. fhere is no charge of fraud in the 
instant case, but defendant contends thet the release of January 18th 
was given by plaintiff under seal and is, therefore, a complete bar 
to this suit, An exemination of the original instrument shows that 
it was signed in the following manner: 


%andra Jankaitis, 
Whitaker & Jackson 


his 
Anton X Elazlanski (Seal)* 
mark 


The reeeipt to which these signatures are atteched is a printed doe- 
wment evidently prepared and used by the adjuster, and the word ‘seal* 
appearing thereon after the signature of Anton Klaglanski is part of 
the printed portion of the instrument. To support its contention 
defendant cites cases purporting to hold thet where a bond or sealed 
instrument contains more signatures than eeals, the sourt will presume 
that each signer has adopted some one of the senisattabhed, We have 
examined the authorities cited in counsel's brief and find only twe 
eases which throw any light upon this question. Javis v. Burton, an 
early case reported in 3 Scammon 41, holds that where a bond or other 
sealed instrument purports on its face to be sealed by all the signers 
and there are several seals to it but not so wany as there are names, 
the court will presume that each person signing it adopted some one 
of the seals and the bond will be valid against ali, H#elying upon 
this authority the court in Ryan v. Sooke, 172 Ill. 320, held to like 
effect. In the latter case 2 contract was signed by five persons, 

the first three of whom had the word *seal*® following their reppective 
Signatures. The court, giving expression te and emphasizing the 
element of intent, held that the last tro signers will be presumed to 
have adopted the seals of those whose signatures preceded theirs. 
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We have before us, however, « different situation. The doounent in 
question was signed by plaintiff and three other persons. Flazlanski's 
signature ie the only ohe opposite whose name a seal appears, and 
under the ciroumstances and in the absence of any evidence, showing 
an intent to adopt the seal, the court cannot presume that those whose 
Signatures appear before Kiagianski's intended to adopt his seal and 
sign ® sealed instrument. It was so held in Sames v. Preston, et ai, 
26 1il. 389, where the court said: 
“If one party executes an instrument and attaches 
his seal, and others afterwards sign it silently without 
attaching seals, are presumed to adept the seal of the 
first, as to ali, it is a sealed instrument. If, hor 
ever, the first sign without 4 seal, and the others add seals 
to their names, without the direction or songent of the first, 
then he cannot be presumed to adopt their seals as his, and 
it continues, es to him, a simple inetrument, as it was when 
he first executed it,” 
Purthermore we believe thet too much importance ought 
not to be attached to the presence of the printed word "seal* in 
the instrument in question, for as the court said in People v. Ford, 
294 Ill. 319, in & quo warranto proceeding, where the statute required 
a seal and the same was omitted: 
"The requirement of a seal in the execution of 
documents by individuais has become & were formality. It 
means nothing. Private seais no longer exist as 2 means of 
execution of specialties, for even an individual sorawl is 
not required. in most deeds the word ‘seal’ is printed on 
the blank form which ia used aad the grantor does not know 
whether he has used « seal oF not. it depends upon whether 
the word wes printed on the paper or not. The soleanity of 
the sealed instrument is purely Pickwickian and no longer 
represents an idea," 
it is further contended thet pleintiff's claim so far 
as the defendant is concerned remained in diepute until it wee conm- 
promised in January for $4,000, if this were tmue, the seceptance 
of the above sum in settlement of a disputed claim, and in the absence 
of fraud, would bar plaintiff's recovery. However, the jury by its 
verdict settled the question whether piaintiff's claim was in dispute 


after Hovember, and, ae heretofore indicated, we are not disposed 
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to disturb the verdict upon this issue of fact, and the payment 
by defendant of part of a debt, the smount of vrhich was definitely 
ascertained and due, did not constitute an accord and satisfaction. 
Morrill v. Baggott, 157 Ili. 240. 

Gounsei's briefs contsin some discussion as te the 
equities of this case. It does not clearly appear whether this phase 
of the case was presented to the jury or not, but the arguaent evi- 
dently relates to a provision in the policy (page 3, line 96) reading 
as follows: 

OE Rn 

hereby insured shall bear te the ehole insurance * * * and 

peliey or ef the contribution to be made by this company in 

ease of loss, may be provided for by agreement or condition 

written hereon or attached or appended herete.* 
This provision contemplates that the defendant, under ite policy, shall 
not bear & greater proportion of any loss than the amount ineured shall 
bear to the whole insurance, and it would therefore be manifestiy un- 
fair that they should pay a lesser proportion of the iogss than the («ov 
amount insured bears to the aggregate insurance. in other words, 
defendant's $4,050 settlement is based upon an actual loss of only 
$9,000, whereas the proportionate shares paid by other insurance 
companies are based upon an actual loss of £13,396.36. Evidently 
the other companies paid their shares in reliance upon defendant's 
agreement to pay ite proportionate share, and if there are any 
equities in the case, they would seem to require that defendant pay 
its loss upon the same besie and in the same proportion as the other 
companies paid theirs. 

Defendant complains because the court refused to give 
instructions numbered three and four, tat mekes no argument to 
support its contention, “e shali, therefore, assume that these 
objections are waived. it is aise contended thet the court erred 
in instructing the jury that the papers pasted on the back of the 
proof of loss were evidence of « promise on the part of the 
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defendant to pay & sp@cific amount. It appears that defendant asked 
the court to instruct the jury that the proof of loss sheuld not be 
considered as such evidence. fhe court refused the instruction as 
offered, but modified it by inserting the vords “exclusive of the 
papers pasted thereon", and it is contended that this had the effect 
of ealling the jury's attention to the papers on the back of the proof 
ef lose and inferentiaiiy teliing them thet those papers should be 
considered as proof of a promise on the part of defendant. we do not 
agree with this criticiam of the instruction as modified, The state- 
ment of loss was competent evidence for the jury's consideration and 
the instruction, as given, was not, by reason of its modification, 
aybject to the objection contended for. 

| Sompiaint is also wade because the court refueed te 
give instruction nusber ten om behalf of defendant. This instruction 
refers to a dispute between plaintiff and defendant ae to the amount for 
which defendant was liable for damages resulting from the fire loas. 
It is contended that the question of whether or not there was « dispute 
at the time $4,000 was paid to plaintiff and a receipt taken was one 
of fact and should have been submitted to the jury. It appears, heor- 
ever, that by instruction number 1i, given by the court, the jury vere 
told in untistakeable language thet if plaintiff had not proven the 
agreement contended for by a preponderance of the evidence, the jury 
should find for the defendant. The record fails te disclose thet there 
, WAS any serious dispute subsequent te November, 1927, and therefore 
there was no evidence upon which instruction number 10 could be based, 
and we believe that the same was proverly refused, 

For the reasons stated we are of the opinion that no 
error was committed, and necordingly the judgment of the Superior 
Gourt will be affirmed. 

AV¥IRMED, 
WILSON, P.d. AND HEBEL, J, CONGR, 
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UR, JUSTICN HXBEL delivered the opinion of the scurt. 

This is an ection in ssaumpgit to recover daaages for 
breach of « real estate contract, by the terms of which the plein- 
tiffs agreed to seli and the defendants to purchase certain real 
estate in the Gity of Uhiesgo. ‘The case wis tried before 2 jury, 
which rendered » verdict in favor of the pinintiffs for the sum of 
$2,100, on which verdict judgment was entered by the court, and 
from which the defendants appeal. 

it appears from the evidence thet William A. Keber, one 
of the plaintiffs, who acted for Gertrude 5. Kober, his wife and 
co-plisintiff, became acquainted with the defendant Alva H. Krom, in 
March,1937; thet the defendant informed the plaintiff that he was 
interested in purchesing the plaintiffa* building leeated at 4445-47 
@iifton avenue in the Gity of Ghioage; thet the defendant Alva A. 
Krom , together with the plaintiff William 4. Kover, and pleintifre? 
tenant, Amodt, inspected both the exterior and the interior of the 
building in March; that thie building was leased to Amodt in April, 
1927, at o rental of #436 per sonth, and waa being used by hia as 
® rooming house. 

That on May 20, 1927, both of the parties executed 
a written contract for the purchase of plisintiffe' building; that 
the contract is in the form of a real estate exchenge contract, and 
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provides in substance thet plaintiffs are to convey their property 
to the defendants for 2 consideration of $41,000, which is to be 
paid for by the defendants by the aseumption of a first mortgage of 
$14,000; by the execution of a second mortgage for the sum of 
$20,000, and by the delivery by the defendants to the plaintiffs of 
a §7,009 mortgage on certain property in Los Angeles, California; 
that upon deiivery of the abstract of titie the defendenta shali, 
within ten days after receipt thereof, deliver to the plaintiffe or 
their agent, a note or semortndum in writing, signed by them or 
their attorney, specifying in detail the objection they mike to 
the title, if any, and that the plsintiffs shall have sixty days 
after notice ef such objection to cure any defests eo specified. 

That the abstract of title to the property was brought 
down, and on June &, 1927, was deposited by the plaintiffs, together 
with 4 signed copy of the contract and the iease of the premises, with 
John Benz, cashier of the Fidelity frust and Savings Bank of Chicago, 
whom 4iva H. Krom, one of the defendants, suggested as an escrow 
agent; that the abstract was turned over by Bene to the defendants 
for examination; thet on June 14, 1927, the plaintiff William A. 
Kober, wrote the defendants aceepting the truest deed on the Loa 
Angeles property. On the next day the plaintiffs received » istter 
from the defendant Alva k. Krom, stating that he had received = letter 
from his attorney, after an examination of the ebstract, to the 
effect that the United States Government had a lien on the property; 
that on June 2%, 1927, the defendants wrote and mailed to the 
plaintiff William A. Kober, a post card advieing the pleintiffe that 
the defendants had sent final instrutéions te Senz and that plaintiff 
should cxli at the bank to see Benz, which he did, and that sens 
told the plaintiff thot he had received a letter from the defendants 
aeking him to caneel the contract, but that he was not acting xe 
agent for sither party, but was merely holding the papere for both 
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of them; that the pisintiff immediately took the abstract from Senz 
and brought it to his attorney Yorrisen to have the defect mentioned 
in the defendant's ietter removed; that on June 10, 1937, Morrison 
wrote the defendants thet he had conferred vith the United States 
Assistant Attorney General with respect te the consent decree and 
that under the circumstances and in view of the fact that the plain- 
tiffs had not been served vith any notice of the proceeding, the 
government had no objection to the veeation of this decree and the 
diemiesal of the suit; that on July 14, 1927, on aotion of the tmited 
States Ansistant Attorney General, the decree in said suit was 
vacated and set aside and the bili of complaint diamissed; that 
immediately upon the vacation of such decree Morrison took a 
certified copy of the order to the Chicago Title 4 Trust Gowpeny, 
which noted the diamissal of the suit on the abstract; that there- 
after, on July 20, Morrison wrote the defendants and Benz that the 
deores had been vacated; that on August 4 the plaintiff William A. 
Kober, wrote the defendants snd Bene that on August 15 he would 
appear at the Fidelity Trust 4 Savings Bank and tender performance 
of the contract and call upon the defendants to perform the latter's 
part of the contract; that on August 15, the plaintiffs tendered 
& warranty deed to the property, which was refused by ons Eahn, an 
officer of the bank, who stated that he could do nothing in the 
absence of the defendants and Benz. About the time the tender was 
made at the bank, pisintiff Wiliism A, Kober met the defendant Alva 
H. Krom, in Chicage and toid him that the plaintiffs were still 
ready to go through with the desl; that the defendant replied thet 
he would confer with his attorney and get the sbdstract for further 
examination; that shortly after the 22nd of August, 1937, the 
defendant authorized his attorney, Robert Holmes, to take the 
abstract from Senz and unke on examination of the same, which he did, 
and on September 6th wrote to Morrison, plaintiffs attorney, and 
told hia that he bad retummed the abstract and letters to Benz, 
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and that the defendants were unviiiing to consummate the deal >eonuse 
ef the consent decree and beesuse of insufficiencies in the lease 
of plaintiffs’ property. 

The plaintiffs contend that while the defendante 
assign a@ error, and argue thet the judgaent is contrary to the law 
and the evidence, such objection is not available to the defendants, 
inasmuch as the motion for a new trial and the order overruling the 
game are not preserved in the bill of exceptions. 

From an examination of the transcript ef record it 
appears that the motion for 4 new trial and the ruling thereon 
were not incorporated in the biil of exceptions. failure to include 
the motion for a new trial and the ruling of the trial court does not 
bring before this court for review the cuestion of the sufficiency 
of the evidence to sustsin the verdict. the rule applicable te 
a euse of this kind is atated in the case of the veople v. Gabrys, 
329 111. 191, wherein the Gupreme Court uses this lenguage: 

*To t a review of an order denying « motion for « new 
t the bill of exceptions must show that euch a motion 
was made and the order of the court denying the eame, The 

méthod by which these questions ean be oreserved is by 
a b of exceptions, (dail v. People, 201 Ill. 4995 Harris 
vs People, 130 id. 457.) In order to bring before this court 
for review the question of the sufficiency of the evidence 
to sustein the verdict it is necessary that the losing party 
make « motion for a new trial, and upon ite being overruled 
except to such ruling, and te include such motion, the order 
overruling the same and exceptions thereto, together with 
the evidence, in a bili of exceptions. (Yarber.v. Chicago 
and Aiton aad leay Ges 235 111. 589.) No sotion for new 
trial, with the ruling thereon, having been preserved in the 
bill of exceptions, this court cennet review the sufficiency 
of the evidence.* 

The recitel by & clerk in & common law record that 
@ motion for a new trial was made and overruled is not sufficient 
and does not preserve the question on appeal unless included in 
the bill of exceptions. Greenwekh v. Hess, 296 Ill. 459. 

It does not appesr in the transcript of the record 


that the defendants objected to the giving or refusing of the 
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inetructions offered, nor does it appear at whose request the 
instructions were given or refused; and, further, the record does net 
disclose that ali of the instructions offered sere incorporated in 
the bill of exceptions. It is impossible to ascertain from the record 
at whose request the instructions were offered, which is important in 
order to review such instructions. In view of the record, this court 
is unable to pass upon the errors assigned on that phase of the case, 

The defendants argue that the court erred in admitting 
improper evidence offered by the plaintiffs, and compisin that « 
witness for the plaintiffs in testifying made use of a memorandum. 
The trial court may in ite digeretion permit or deny the use of a 
memorandum to refresh the reooliection of 2 witness, and where the 
court permite « witness to refresh his recollection over objection, 
such action by the court wiil not be considered erroneous, unless 
the action of the court is clearly prejudicial. the defendants 
failed to sake a motion to strike such evidence from the record, 
and they do not point out in what respect the use of a «smorandum 
by the witness for the plaintiffs was prejudicial. 

The next point to be considered is the conversation 
of the pinintiff Wiliiem 4& Kober with one John Benz, vhich was had 
out of the presence of the defendunt. It seema from the evidence 
thet the plaintiff reecived a postel card from the defendant advising 
him to call eat the Fidelity Trust 4 Savings Bank to see Genz, to 
whos the defendant has sent final instructions regarding the subject 
of this controversy. The facts would indicate that Sens was to trans- 
mit the instructions of the defendants to the pisintiffse and it 
necesserily follows that the conversation with respect to the 
instructions was properly admitted in evidence. this sonverss tion 
was made competent from the fact that the defendants directed the 
plaintiff William A. Kober, to osll on Benz, sho was to advise the 
plaintiffs of the instructions given by the defendants. 
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The defendants further contend that the court erred 
in overrulingthe objections of the defendants to the admissibility 
of evidence as to acts that took piace after June 23, 1987, when, 
it is claimed, the defendants cancelled the contract. It appears 
that the defendant Alva H. Erom wrote to Benz esking him to cancel 
the contract with the plisintiffs. The pleintiffe' theery is that 
under the terns of the contract they were permitted to remedy the 
alleged defect in their title, and that they proceeded to do\so and 
notified the defendants to that effect. The evidence also shove that 
the plaintiffs made a tender te the defendants on August 15, 1927, 
of the deed conveying title; that thereafter the plaintiff Willies 
4. Kober met the defendant Alva H. Krom and in that conversation the 
defendant stated that he would have his attorney examine the abstract 
agein, ond subsequent thereto the defendants! attorney examined 
the abstract and wrote te the plaintiffse' attorney on September 6, 
1927, stating the result of his examination and declining to eccept 
the title. 
Negotiations having been reaumed and continued to 
September Sth, the evidence az to «ll conversations and transactions 
which tock place up to that time, eas preperly admitted by the court, 
and when the defendants finally declined to accept title, it was not 
necessary for the plaintiffs to uxke os further tender of the deed 
to the property in question. A tender would heave been uneveiling in 
view of defendants’ refusal to perform. The rule of law is, aa 
stated by the Supreme Court in the case of Bucklen v. Hasterlik, 
165 Ill. 423; 
“that a tender is never required, nor is its omission ever 
wash tondez, if mate, would have been Fefused, The ian doce 
require the performance of a mere idle act, or one which 
would be useless, and appellant had never, at any tine, 
indicated that if the deed were tenderedion this title he 


would accept it. where a vendee objects to a title, a tender 
of a deed which he declares he will not accept is unnecessary. 
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Contention is sliso made by the defendants that certain 
exhibits in evidence were wholly incompetent; thet they referred 
to transactions that tock pisee subsequent to the breach by the 
defendants. it appears from the record that objections were aade 
te certain exhibits and not te others in evidence. To the exhibits 
to which no objections were unde, the defendants cannot complain at 
this time. The opportunity was afforded st the time of the trial 
to object and the defendants not having done so, they cannot on 
appeal raise the question of the competency of such exhibits. As 
to the other exhibits in the record to which objections were made, 
the court does not find such error ss would justify a reverse] on 
the ground contended for by the defendants, 

It is urged by the defendants that the verdict ras 
@ Compromise verdict, for the reseon that the amount was less than 
the evidence justified, and that the jury arrived at the verdict by 
splitting the difference between the amount claimed and the aaount 
returned. if the verdict is for less than the plaintiffs' evidence 
shows they are entitled to, the defendants cannot complain. Jones 
v. Bates, i79 Ill. App. 578. 

For the reasons indicated, this court is unable to 
find that the trial court erred, and therefore the judgment is 
affirmed, 

AVFIPBED. 
WILSON, Pod. AND FRIEND, J. JOROUA, 
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Opinion filed April 15, 1932 


WA, JUITICE HESSL delivered the opinion of the court. 

The plaintiff sued the defendant in the Municipa’ court 
of Ghicago for breach of an alleged contract. fhe ease was tried 
before the court without 4 jury, and the finding of the court waa 
for the plaintiff and judguent wae entered ageinst the defendant for 
£173.25. This appesl ia by the defendant. 

The plaintiff filed his statement of olsim on 
December 19, 1929, alleging thet the defendant was indebted to hima 
in the sum of $1623.25, for lebvor ond material for plaster patching 
done by him for the defendant on September 17, 1226, and subsequent 
thereto, shich sum the defendant bad net paid to the pisintif?, 
although personsily requested to do so; and that the defendant had 
vexatiously refused and neglected to pay said sum. 

The defendant filed ite affidavit of merits to the 
effect that it had a good defense; that the defendant did not employ 
or engege plaintiff to furnish any isbor or aaterisl, nor to perform 
any work for the defendant at any time, and that the defendant was 
not indebted to the pleintiff, | 

it appesre from the evidence that the defendant 
rented a certsin space in « buiiding known as Ho. 958 Filiew ®treet, 
Ghieago, Illinois, from Henry Hoth, the orner; that the owner 
employed the Neff Construction So. to remodel parte of the building 
not ccoupied by the defendant; thet the plaintiff was a plastering 
@ontractor and was employed by the Neff Construction do. te doe 
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the plastering in the parte of the building being remodeled; thet « 
gas explosion eceurred on the floor above the premises occupied by 
the defendant and that some of the plastering im the defendant's 
premises wae damaged and in need of repair. 

The plaintiff testified that Monroe Aoth, the treasurer 
of the defendant corporation, directed him te repair the plastering 
which had been domaged in the defendant's premises; that he accerding- 
ly patched the plastering in the places damaged; thet the vaiue of 
the labor and material was £162.25; thet he sent bills to the 
defendant, and that the defendant refused to pay them, but offered 
him $75.90 in fuli payment of the clain, 

The evidence of the defendant ia to the effect that 
Henry Roth, the owner of the building, directed the plaintiff te de 
the work and agreed to pay him a fair price therefor; that no contract 
wae made with the pleintiff by the defendant, and that Henry Roth vas 
responsible for the work and had refused to pay the plaintiff's bili 
only because the emount charged was excessive, It is undisputed that 
the plaintiff did the plastering work in cusstion. 

The question upon the facts was decided by the trial 
court, and in doing @0 it passed upon the weight of the evidence. 

The trial court being in a better position then thie court to pase 
upon the oredibliity of the witnesses who appeared and testified, we 
will not disturb the finding uniess the judgment is sgainst the 
manifest weight of the evidence, and upon careful consideration of 
the evidence, we are not disposed to reverse on that ground. 

It is contended by the defendant thet the plaintiff did 
not make proof of the amount of the labor and velue of the materials 
used, except to testify that the esount end value of the work done 
and materials furnished wes $162.26. 

The defendant's affidavit of merite does not raise the 
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issue that the amount sued for was exeeasive, but limits ite defense 
te whether or not the defendant employed or engsged the plsintiff 
to perform any labor or furnish amy saterial, er perform any work 
for the defendant at any time, and having limited the iseue, it 
was too late to urge any defense not set forth in the affidavit of 
merits. Humphreys v. Grrey, 220 ill. App. 525. 

it ie aiso centended by the defendant that the court 
erred in adding $11.00 interest to the szount claimed, on the 
ground that the delay was vexatious. The sork was completed on 
September 17, 1926, ani the plainm&iff wae obliged to start suit on 
Seceaber 10, 1929, after the plaintiff had submitted several bilis 
for the work and lebor performed and payment had been refused by 
the defendant. 

Under the iseue presented by the affidavit of merite 
& reasonable charge for the work and material was not in issue, ond 
under the pleadings and evidence the trial court was juntified 
in finding the issues for the plaintiff. 

We find from the record that the trisi court did not 
err in entering judguent for the plaintiff and against the defendant. 
The judgaent is eccordingly affirmed, 

APFIRME?. 


WILSOR, Pod. ABD FRIED, J. CONOUR. 
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We 
AUGUST POCTUS and ANELE Pocus, 
Appeliants. 


Opinion filed April 15, 1931 


WA. JUSTICE HEBEL delivered the opinion of the court. 

This is an appesl by the defendants from an order 
entered in the Municipal Gourt of Ghieago on Warch 10, 1930, deny- 
ing the motion of the defendants in the nature of o writ of error 
Soren nobis, under Section 89, Chapter 119, Gebili's Ili. Kev. 
Stats. to vacate a judguent entered on June 5, 1929, 

The plaintiffs brought suit against the defendante 
in the Humicipal Gourt. fhe case was at isewe and set for trial 
on the jury caiendar. On June &, 1973, an ex parte judgment ras 
entered against the defendants for the sum of $2250. fhereafter 
the defendants made a motion and filed two petitions in the Municipal 
Sourt to set aside the judgment, and after filing the motion and 
the two petitions in question filed = bill in equity. 

4 demurrer was filed to said bili and sustained, after 
which the defendants filed a petition in the nature of a writ of 
error coreg nobis im the Municipal Gourt, and thereafter, by leave 
ef court, on January 20, 1930, filed am amended petition to the 
some effect. 

The court before hearing evidence on the seended peti- 
tion, procured from the parties a waiver of sil formalities ef 
pleadings. ividence was tendered and heard for both parties, end 
thereafter the court entered an order denying the motion of the 
defendants. 
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It is the contention of the defendants thet the 
amended petition set up sufficient facts showing « default of the 
Gierk of the Municipal Court in failing to properly enter the order 
of the court continuing the ecnss for trial until duiy 15, 1929, 
instead of June 5, 1929, on which latter date an ex parte judgment 
was entered. 

The evidence on behaif of defendants is that Victor 
Frohiich is an attorney Licensed to practice, and eas the attorney 
fer the defendants, although his eppearance was not entered of 
reoord; that he was iil for several weeks prior to way 13, i929, 
and confined to his home; that = short time prior te May 13, 1929 he 
oslled, Thomas J. Doyle, an attorney, and asked him to watch and take 
care of this case when it es reached for tria}; that Boyle appeared 
in the Municipal Court on Way 15, when the case was called, requested 
that it be continued by the court until July 15, 1939 and wade a 
memorandum in his notebook of the date; thet om July 15, 13929, the 
ease was not on the court o#i1; that Freohiieh learned from the files 
im the case thet on ex parte judguent was entered on June 5, 1929. 

There ia evidence to the effect that there was an 
erasure on the ieft hand side of the envelope containing the files. 
It also appears from the record thet one Paul Edelstein testified, 
at the request of the plaintiffs, to the effect that he appeared 
in the #unicipal Gourt on Way 1%, 1929; that he enewered several 
other court calis, left the court room before the case was reached; 
returned later and found that the oase was set for June 5, 1939. 
One Henry £. Jacobs, an attorney who appeared for the plaintiffs 
on the triai, testified that on July 15, 1939, he examined the 
envelope on which there were marks, aleo what is esiled the half 
sheet, which was in the envelope and on which sas kept a record of 
the orders in the cuse; that thers was no makk, sign or any indica- 
tion whatever that the case had been continued te July 15. 1929, 
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The Minute Clerk of the @unicipal Sourt, who was present and seted 
when the case wee called and continued, was net eniled ae a witness, 
nor was the record produced before the trial court. 

The facts in evidence as to the date when the cease 
was set for trial are disputed, Therefore, there is but one cuestion 
for this court to pass upon, snd thet is, was the evidence, by its 
manifest weight, contrary to the order entered by the court? 

This court has examined the record, and we are unable 
to find thet the trial court erred in finding ae it did. In 
determining the questions involved in this proceeding, we have 
considered the reasons offered by the trial court at the time of 
the entry of the order, tut they are not of controlling importance, 
previded from the record the order wes a proper one. 

The trial court heard the matter on its merite as a 
question of fact, and entered on order denying the motion of the 
defendants, and there being no reversible error, this court till 
affirm the order denying the motion of the defendants to vacate 
the judgment. 

ORDER AFPIABED, 
WILSON, Pode AND FRIEND, J, CONCUR. 
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MAYTAG—GHICGAGO COUPARY, OF CHICAGO. | 
Appellant. Q9PITTA LA Q- 


Opinion filed April 15, 1931 


UR. JUSTICE HESEL delivered the opinion of the court. 

Thies suit was filed in the Humicipsl Gourt ef Shicago 
by the pisiatiff against the defendant to recover the sum of $250, 
for five months rent of the store located at 2446 West 47th Street, 
Ghicago, aileged to have been rented and cecupied by the defendant. 
The case was heard by the court, after a jury was waived, and at 
the conclusion ef the trial a judgment »as entered in favor of 
the plaintiff and against the defendant for this sum. fhe ease is now 
in this court on appeal, 

The store of the plaintiff was ovoupied by one Swarts, 
who was in charge for the defendant, efter a ir, Burch, renting agent 
for the defendant, stated to the plaintiff thet the defendant company 
*as going to put Swarts in the premises te run the store for the 
defendant. 

The sum of $50.00 was agreed upon as the sonthly rental 
and the plaintiff was paid the june, 13927 rent, and Burch sent the 
plaintiff a check for the July rent, which was returned for want of 
sufficient funds, After Burch was notified of thie fact he mailed 
defendant's check to the plsintiff, which wes paid. the premises 
were occupied for 2 period of five months at a monthly rental of $50.00, 
which wae not paid. The Maytag washing sachines were in the store, 
and a large Waytag sign wee displayed on the front of the building, 
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The trial was comsenced and continued after the close 
of the plaintiff's case, on motion of the defendant's attorney, to 
February 27, 1930, and on that date the case was called for further 
hearing. fhe plaintiff «as again caiied to the stand, over the 
objection of the defendant, and testified, in substance, that the 
officer to whom he taiked and whose name he could not give at a 
previous hearing, wae the President of the Company, and that hie name 
is Charlies Eratch. 

The plaintiff further testified that when he was at 
the office of the defendant prior to the trial, Krateh told him that 
Swarts who was in possession of plaintiff's store, was @ salesmen and 
that Burch was the renting agent of the defendant. 

| The only evidence offered by the defendant is that of 
the auditor of the company, who testified thet no checke were issued, 
and that no check payable to the plaintiff was returned. 

Counsel for defendant complains that incompetent) evi- 
dence was admitted on behaif of the plaintiff te the effest that a 
statement was made by Burch, in negotiating for a lense of the pleain- 
tiff's store, that he was the renting agent of the defendant, which 
etatement could not bind the defendant. However, the sdmiasion of 
Erateh that Surch was the renting agent and that Gwarts was a sales- 
man of the defendant cures the objection of counsel and makes this 
evidence clearly competent. 

C#iticism of the action of the trial court is made by 
the defendant because of its denying an application by the defendant 
for a further continuance. The defendant claims that it wes taken by 
eurpfise by the evidence offered on behalf of pisintiff at the 
continued hearing. 

It appears from the record that the defendant's affi- 
davit of merite raises an issue of the suthority of Surch to rent the 
premises for and on behalf of the defendant, and that the defendant 
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aid not confirm or approve the iesse. ‘hen the pleintiff testified 
in his own behalf at the first hearing, he stated that he exiled at 
defendant's place of business before the trial end talked to an 
official of the company, but upon objection by the defendant its 
objection was sustoined, on the ground that the plaintiff could not 
identify the person by name. He further testified at the continued 
hearing that he subsequentiy visited the same place of business and 
identified Kratch, who ia the admitted president of the defendant 
SOmMpAaNnye 

it is to be noted that the defendant asked and the court 
granted « continuance after the pleintiff offered evidence, and under 
the facts, the trial court cannot be charged with abuse of discretion 
in refusing to further contintie this case, the issues were plein and 
it was the duty of the defendant to be prepared and offer its defense 
if it wished to do so. 

We have noted the defendant's contention that the trisl 
court was prejudiced and biased against the defendant, and that i¢ is 
relying upon the statement of the court at the first hearing that 
"aecording to this evidence the plaintiff is cleerly entitled to a 
judgment." The court was justified in finding for the plaintiff upon 
this record. fhe court in finding for the plaintiff passed upon the 
eredibiiity of the witnesses and the weight of the evidence, 2nd such 
finding ie not against themanifest weight of the evidence. The rule 
is that in passing upon questions ef fuct where there is evidence from 
which the trial court could find for the plsintiff, it will not be 
disturbed, although the evidence my, in the opinion of the Appellate 


Court, justify « different conclusion. 7. b. 4 Bs ByeGoeve Moore, Admme 
77 Ili. 217. 

The defendant under the facts is liable for the lensing 
of the premises and ite occupancy, and for the amount due, and the court 


so found. We have examined the record and are satisfied that there is 
no reversible error, 
Therefore, the judgment in this cause is affirmed. 


AFFIRMED, 
WILSOR, Pod. AND FRIZND, J. CONCUR. 
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MYATLE F, SIMOK, 
Defendant in Error, ; 
Vo 

Tand ISIDORE SIMOR, 
Defendants. 
EDGARD SIRGER, 
Plaintiff in Srror. 






Opinion filed April 15, 1921 
WR. JUSTICE HEBEL delivered the opinion of the court, 


The plaintiff in error, fdveard Singer, defendant below, 
brings the record in this case before this court on a writ of error. 

/The plaintiff brought suit ip assumpsit in the Superior 
Court against the defendants, Sdward Singer, Edeard L. Gross and 
Isidore Simon, for commission alieged te have been earned by her ad 
2 broker in procuring purchasers for certain renl estate lecated in 
Chicago, Iilinois, snd offered for sele by the defendants. the 
plaintiff's claim was for $11,000. 

One of the defendants, Sdward Singer, wae served, 
and filed his plea of the general isoue and on affidavit of merits, 
denying that he authorized the plaintiff to act ae broker for him in 
procuring a purchaser for the real estate, and reciting that the 
defendant never promised to pay to the plaintiff any commission on 
the sale. 

then the case was reached for trial, twe defendants, 
_ Isidore Simon end Edward L, Gross, sho had not been served by the 
sheriff, entered their written appearances, and consent to the entry 
of @ judguent, which was objected to by the defendant finger. 

The plaintiff teatified that she had a conversation 
with the three defendants in 1926, in regard to a buyer for the prop- 
erty involved; that she talked to Simon and Gross first and te Ginger 





BAL0 wlis's i. soil ieee hae : bi 
bs . De sept 
|, ABE ,8f Kinga dort? gotatqo a0 adh 
_atawee eft Yo notte ‘edt beseviieb Jie wo i Te eM i, 
‘weiss gachasteh regaié buwbt <eorte at tebtmlede ott” ” PSE 


Se a a ha a se ‘Vests i Ea 


Seay ves ear” annuities a 
















Hi 4 ea Te ee 


“hae ser) of beauha ,cepeil basil: 
_ he tod ye bentae aed evad oF Begoiia aod | 
a bereood esstne inet akctaoe ret oxeea ri; peeks 
3 oat _saabastot ate add Ww site tet 
| “sbovase eae etegake buoweit asbae' 
aatixes 29 tivebitie ae baa oven Lena, ‘ade te alg aid Bol 
, ak wit xo texerd ua ton of Vistabata wid besisodtue of ted? gatyast 
ode ‘tad gate Loox has eenten tose add to? conden 9 lt view 
a9 wotettamon vas rYitaaale ode ‘oe Al ‘e ‘besimernd toven danibnditeh 
ie wanna teehee Bil aac oT dide 
eetahno toh axd vinted rot besoeos aoe ‘pend ia ‘neds tr thlite 
ed? ye bovren mood ton bad ode .vae toy! cnebit bad aot S08 ter 
‘yttne oft of Saoeade bis \Eeonstseogs aostinw xhode beweday <P debite | 


a’? i ar ee 


ssopat®. tachasted odd wd of neroeice see, oid stoamgbut # te 
aeltesxerace # bad oda tect bolster? Mettabesy edt... le te 7 
~¢étq oft sot toque a ko shat GRO kastiminlonl sescinentn de 
toyat® ef bas TaT4) asoeh haacnomss os Hoding wile, ted jhevioval yao | 


ah ¥. gree us AG Rees rote 









~2«- 
later; that she told the defendant, Ginger, the detaiies of a deal 
she could make; that he thought the sale was « good one and teld her 
to go ahead; thet she procured the signing of a contract to purchase 
on December 38, 1926, eubodying the terms discussed with Singer; 
that three or four days after the contract was signed, she told 
Singer the contract had been signed, and he said thathe was giadj 
that after the signing of the contract pisaintiff attended to the 
deteils of the surveying, the platting cf the property, and in 
procuring the vacation of etreets and alieys; and attended to the 
@losing of the deal on Oetober 26, 1927; that just before the deal 
was closed, the defendant insisted on taking part in the same, but 
the plaintiff stated that as long as she waa being paid to take 
care of it she would be able to close it slene. 

The plaintiff further testified that she had no interest 
in the property, did not heve any money invested in the same, and 
that the property hed been purchased by Ur. Simon, one of the 
defendants, in 1925; that Grogs and Zinger, the other defendants, 
became interested in the property at the sase time; that these three 
owned it during 1926, and thereafter; thet at the time the detaile 
of the propesed sale were being discussed with Singer, the question 
of & comuission was not sentioned. 

It appears from pisintiff's evidence that she was & 
licensed real estate broker, and thet she seted as the broker in 
this deal; that after the deal was closed, the defendant Singer 
said that he would not pay any coamission. 

befendant’s testimony is te the effect that he did not 
have any conversation with the pisiatiff in regard to her acting as 
broker for the sale of the defendant's interest, but admitted that 
after the contract was signed he asked to be kept informed as to the 
deal and acquiesced to certain costs entailed in the deal. 
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The defendant offered a8 his exhibit, « trust sgreement 
dated December 1, 1925, setting forth that the trustee, the Woodlawn 
Trust 2 Savings Bank took title to certain property, ineliuding the 
property involved in the instent suit, for the use and benefit of 
Edward Le Gross, fdward Singer and laidere @iaen. 

fhe defendant further testified that he had ne objection 
te the gale prices, and thet he had received hie share out of the 
transaction. 

At the close of plaintiff's evidence, fdward Singer 
moved the court to direct the jury te find for the defendant Singer, 
which motion was denied. Therevpon he offered evidence in hia behalf, 
and then at the close of ail the evidence made a sotion to the same 
effeoty which wotion was overruled. The jury returned a verdict 
against the defendants Isidore Simon, idward Le Grose and Singer for 
the sum of $5,500. Motions by the defendant Singer for a new trial 
and in arrest of judgment were made and overruled, and a judgment 
was entered for the amount of the verdict. 

Sefendant Ginger urges: (1) thet the court should not 
have permitted the appearance and consent of the defendants Simon and 
Gross te a judgment to be filed; fe) that as the action is a joint one 
against three defendants, a judgment cannot be entered unless the 
plaintiff proves a joint liability, and a9 no joint lisbility wes 
established the judgment should be reversed. 

We will take up the pointe in the order complained of 
by the defendent, 

As to the first point, shen the court sllered the two 
defendants Simon and Gross to enter their respective written 
appearances and consent to the judgment, which were presented before 
the commencement of the trial and filed in apt time, the court did 
what these parties defendant te the suit desired, which was proper. 
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The defendant Singer »as not bound by the consent of 
the other defendants to a judgment, and it ess necessary te submit 
the evidence to = jury to decide the issues between the parties. Ko 
-@omplaint ie wade thet the jury wes prejudiced, or that they returned 
@ verdict against the defendants with knowledge that twe of thea 
had consented to a judgpent. 

As to the seoond point, the plaintiff's answer is to 
the effect that the question of joint liability eannet be raised at 
this tise, for it was not preserved for review by reason of the 
failure of the defendant Singer te present written instructions to 
the court directing the jury to find for the defendant at the time 
the defendant's aotion for a directed verdict wee uade at the close 
of all the evidence, and denied; and that the question ss te whether 
the evidence did or did not tend te prove joint iiability is not 
before this court; nor doee it appear from the bill of exceptions 
that the defendant preserved any exceptions to the action of the court 
in overruling his motion for a directed verdict »t the close ef the 
evidence, or to the overruling of the aotion for « new trial and in 
arreat of judguent. 

Before discussing these questions from the standpoint 
of the record, it will be well to heave in mind the rules annovneed by 
the Supreme Gourt that apply and are controliing in disposing of 
these questiona,. 

In the osse of Variety ent, Go. v. jandaker, 227 I1l. 
22, the court adopted and epplied the rule, that failure to present 
with the defendant's motion for a directed verdict an instruction 
in writing directing the jury to find for the defendant did not, 2s 
& matter of law, preserve the question of the sufficiency of the 
evidence to sustain the verdict. fo the same effect age the oases of 


Mayville v. Frenoh. 946 iil. 434, and Reiter ve Standard Seale GOe, 
237 Iil. 374, 
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Again, the Supreme Court announced and applied a 
rule in the case of People v. Gabrys, 227 Iii. 101, which is to the 
same effect, in these words: 


*To eS review of an order denying ® motion for 
ner the bill of exceptions auat shor that such 2 
motion wae made and the o of the court denying the 
ease. The only method which these questions can be © 
get ea is y as bill cf exeevtions. (Gall v. People, 

i Iii, 493; v. People, 130 id. 457.) Im order 
to bring before this sourt for review the question of the 
eufficiency of the evidence to sustain the verdict it 
fe necessary that the losing party make a wotion for « 
new triel, and upon its being overruled except to such 
and to include such motion, the order overruiing 
the same and exceptions thereto, together with the 
evidence, in a bill of exceptions. (Yarber v. Chicago 
and Alton Reilway Go. 235 « 589,)* 


& further rule is, the fact that the Clerk in writing 
up the record recited therein the waking of theze motions and the 
saving of exceptions, will not preserve the same for review, 
Modonsid v. The People, 222 Lil. 325; People v. Paylkner, 248 Ill. 1568; 


Best v. Zrankiin Fire ina. Jo, 245 lil, App. 124. 
The record before ue contains « bill of exeeptions, and 


by referring to the abstrect we find the following: 


“uy. Mills: New comes the defendant, Edward Singer, at the 
@lose of ail the evidence, and renews hie saotion for an in- 
struction to the jury to find for the defendant at the close 
ef the plaintiff's evidence and also soves for an instruction 
4 the Court to the jury to find for the defendant at the 

ose of ail the evi @. 
The Court: “otion denied; we will have more time on & motion 
for new trial and this can be presented to the court." 


and again: 


*and thereupon the defendant, Kdward ve ey by his counsel, 
entered his motion to set aside the verdict and to grant a 
new trial, which aotion was denied by the Court. 

And thereupon the defendant, Uaevard Ginger, by his sounsei, 
made @ motion in arrest of judgeaent, which sotion was over- 
ruled and denied by the . 

And the Court thereupon entered judgement upon the verdict.* 


It ie apparent from the bill of exceptions that the 
defendant, Ginger, did not at the time the motion wae made at the 
Close of ali the evidence, present 2 written instruction to the court 
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to instmuct the jury te find for the defendant; nor did the defendant, 
when the motions by hia for a new trial and in arrest of judgwent were 
made and denied, preserve any exceptions to such rulings of the court. 
It is to be noted from the record that instructions offered by the 
parties and marked given and refused are not incorporated therein, 
However, it appears from the abstract that instructions were read by 
the court to the jury. It further appears that the defendant not 
only failed te present 3 written instruction in support of his motion 
te find for the defendant, but also that he failed to except to the 
fuling of the court denying defendant's motions; and te except to 
the ruling of the court denying = new trial and the motion in arrest 
ef judgment. 

For the reasona atated, this defendant hes failed to 
eave for review the question of the sufficiency of the evidence to 
sustain the verdict. 

Such & conclusion, of necessity, follows from the 
application of the law controliing the action of this court, 1+ 
may be, however, that instructions given by the court te the jury 
have cured the errors complained of, and we aay infer thet the jury 
Was cotrectly instructed by the court usta) iow applicable to the 
facts. 

Finding no error in the record, the judgment is 
accerdingly affirmed. 

SYPIRUEO. 
BILSOR, Pod. AND FRIEND, J. DOWOUR. 
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MARYLAND BUILDING CORPORATION, 
et al., 





Appellees, : 
Opinion filed April 15, 1931 
ME, JUSTICE REBEL delivered the opinion of the court. 


Thie ie an ap eal by the complainant from & deoree 
confirming the Report of « Heater in Chancery end dismissing for 
wont of equity ® B41] te Foreclose & Mechenic's Lien upm the 
building and the lend of the Maryland Building Corporstion,one of 
the defendents, and to recover $1512,14, of which $1500.00 wae a 
contract indebtedness, and $12.14 wae for extras ol*eimed to be due 
from the defendente to the cowplainant, 

The bill of complaint charges that the complainant 
entered into ® written contract with one Louie Lipavski, doing 
business as the Unglercod Herdwere Compeny, to furnish finished 
herdware to be used in the building of the Maryland Suilding 
Corporation, 

The undisputed evidence of the compleinent is, in sub- 
etance, that on December 8, 1927 it entered into © written contract 
with Louis Lipsveki, doing business es the fnglewood Hardware Con- 
peny te furnish finished herdvere to be used in the building of the 
Maryland Puilding Cerporation; thet suid Lowie Lipevski wes the 
owner of the Inglewood Herdware Sompeny, “nd that he in turn had 
® eontrect with the Merylend Building Oorporation to furnish said 
herdwere for the sum of $1750, and that the hordwere wee delivered 


by the complainant under its controct end used in the building of 
the Merylend Building Corporatix, th t the contr ct price of the 


complainent wae $1500; that deliveries of the herdware were made 
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between Mareh 6 and 12, 1928, and that extra materials for the 
building were furnished by the complainant om May 18, 1928. 

it is contended by the complainant thet under Section 
24, Ghapter 82 of the Mechanic's Lien Act, « notice of claim of lien 
in the forms of a ietter was served by wail on Schiff Trust é Savings 
Genk, & Corporation, by the complainant, which letter was dated 
February 24, 1928; that receipt of thet notice in the form of a letter 
was acknowledged in writing on February 25, 1926, in a letter to the 
complainant written by the Schiff Trust 4 Savings Bank, a corporation, 
and that this was a substantial compliance with the requirements of 
Section 24 requiring «= GO day sub-contractor notice of lien. 

The record disclosed that the Schiff Trust 4 Savings 
Bank held title to the premises os trustee under the terms of a trust 
deed in the nature of « mortgsge from the Maryland Suilding Corporati. 

With reference to the letter of compiainant to the 
Sehiff Trust 4 Gavings Bank, it appears that the complainant was 
inquiring as to the credit standing of Sam Lipewski, rho wished te 
guarantee the account of his son Louis Lipaveki, doing business as 
the Englewood Hardware Company, and with ehom the complainant hed 
the hardwaré contract, 

The complainant's contract with the minglewood Hardware 
Gompany makes it a sub-contractor, and it is not entitled to enforce 
a lien unless it complies with Section 24, Ghapter 8% of the Mechanic's 
Lien Law, which section provides, in subetence, that a sub-con- 
tractor must personaily serve a written notice on the owner within 
60 days after the completion of its contract, except that the notice 
shall be filed in the office of the Hegistrar where the land is 
registered under the provisions of an Act concerning iand titles, unless 
such notice is obviated by a sworn statement of the contractor to 
the owner, wherein the name of such sub-contractor and the smount due 
appears, 
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The facta in evidence disclose that the complainant's 
mame does not appear in the verified statement furnished the orner 
by the contractor. The statezent is on a printed form, under the 
printed heading, "Finished Hardware." lio name or amount appears. 
The complainant's name not appearing in the contractor's statexent, 
the owner is not liable under Section 5 of the Mechanic's iien Law, 
which is, in part, as follows: 

“It shail be the duty of the contractor to give the owner, 
and the duty of the owner to require of the contractor, 
before the owner, or hie agent, architect or superintendent, 
shail pay or cayae to be paid * * * a statement in writing, 
under oath or verified by affidavit, of the names of s11 
parties furnishing materiais and laber, and of the amounts 
due or to become due each." 

it is clear thet the complainant did not within 60 
days after the completion of its contract cause a written notice 
of its claim and the amount due, to be personally served on the onner, 
its agent, architect or superintendent in charge of the building, 
and in this case, because of such fxilure, the complainant is not 
entitled to enforce its lien for the amount of its contract, 

We cannot. construe complainant's letter addressed to 
the Schiff Trust 6 Savings Hank to be such # notice as is required 
under Gection 24 of the Act; and again, it wis not personally served 
upon the owner in the aanner required by the lew. fhe manner of 
service has been passed upon in the case of Agles v. Stolse Lumber Go. 
269 Ill. App. 14, where the court says: 

"The requirewent of section 34 providing for service of 
personal notice of the character therein described upon 
the owner, or his agent, oF architect, or superintendent 
ino ¢ of work within 60 deys from the completion of 
his work, are plain and <ust be complied with in order 
to give the sub-contractor 2 mechanic's lien. 
Ve Hosak, 245 Lil. App. 330." 
Failure of the complainant to personally serve notice 


on the ovner within 60 days after the last delivery of the finished 
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hardwarey deprived it of the right as a sub-contractor to 2 lien. 
The fact that the owner had knowledge of its contract and the use 
of its hardware, does not make the compisinant an original contractor. 

The Mechanic's Lien law is te be strictly cemplied 
with, and the complainant in failing to comply with its provisions, 
is not within its terms, and, therefore, cxnnot enforce the lien 
contended for in this proceeding. 

The decree of the Ghancellor is affirmed, 

AFFIRMED. 


WILSON, Pede AND FRIEND, J. SOHGUR, 
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2611.A. 649 


Opinion filed April 15, 1931 





WR. JUSTICE HEBEL delivered the opinion of the court. 

This is an appeal from a judgment entered in the 
Gireuit Sourt of Gook County for the defendant and against the 
plaintiff for want of prosecution in 2 suit in ascumpeit brought 
by Gharele &. Graham, plaintiff, against BH. u. Camanek, defendant. 

On October 17, 1928, the plaintiff filed his declara- 
tion, consisting of four counts, together with a copy of the instru- 
ment sued on, and an affidavit of claim, On November 19, 1928, the 
defendant filed 4 plea of the general issue to all the counts of the 
declaration and an affidavit of xerits. 

On July 2, 1930, plaintiff moved to strike the affi- 
davit of merits and fer a judgment se in case of defnuit, which 
motion was dehied, fhereupon the case was reached for trial and the 
plaintiff persisted in his motion to strike the affidavit of merits 
and for judgment es in case of default and elected to stand upon 
said motion and refused to proceed further with the trial of the 
cause, Whereupon the Gourt entered judguent for the defendant and 
ageinat the plaintiff for want of prosecution, from which judgment 
this appeal is prosecuted, | 

The first count of the deciarstion slieges thet plein- 
tiff and defendant entered into 2 written contract on March 3, 1926, 
which contract is set out in haec verbs; that plaintiff thereupon 
undertook ond waa diligently engsged in the performance of the 
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contract on his part, and expended the sum of #5,000 in such per- 
formance, and the defendant, on Warech 18, 1926, notified the plaintiff 
that he withdrer, revoked and canceled the contract. 

The second count alleges that the plaintiff end the 
defendant entered into « certain contract in writing at Chicago, 
Illinois, on Mareh 3, 1936, which contract is set out jn haeo verbs; 
that the plaintiff was the duly constituted and acting administrator 
of the estate of Frank 4. Graham, deceased, and the duly constituted 
and acting guardian of Emeretta Kipp Graham, 2 person of unsound 
mind; that forthwith upon the execution of said contract plaintiff 
undertook and was diligently engaged in furnishing snd delivering 
to the defendant and his counsel all documents, ete; that on March 
18, 1926, the defendant addressed a letter to the plaintiff, with- 
draving, revoking and canceliing said sontract on the alleged ground 
that the plaintiff was not lawfully authorized or empowered as 
administrator of the estate of Frank #. Graham, deceased, to sell or 
contract for the sale ef personai property of said decedent. 

The third count slieges that the defendant on Merch 18, 
1926, became indebted to the plaintiff in the sum of $5,000 on 
secount of liquidated damages because ot defendant's repudiation 
of ® certain written contract dated warch 3, 1926 . 

The fourth count was « consolidated common count, 

& copy of the written contract sued on was attached 
to the declaration. 

The defendant's affidsvit of merits recites that the 
plaintiff in his espa@ity as administrator of the estate of Frank ¥. 
Grahasa, deceased was never authorized or empowered by the court to 
execute the agreement dated March 3, 1926, and set forth in the 
plaintiff's claim,or to sell the personal property of said Frank %, 
Grahem, deceased, upon the teras and conditions set forth; that the 
laws of the State of Missouri, within which state such appointment 
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was aude, expressly disabled an administrator from selling or con- 
tracting to seli personal property of his intestate except in accord- 
ance with the specific orders of the Court baving jurisdiction over 
the administration of such estate; that the plaintiff in his capacity 
as edministrator was in no manner bound by said agreement; thet such 
agreement accordingiy iscked mutuality, and that the plaintiff eas 
at all times wholiy unable to deliver goods, merchantable or 
reasonably satisfactory titie to any of the real eatate mentioned 
or described as belonging to Frank *%. Graham, deceased, 

The plaiatiff asserts that the defendant's affidavit 
of merits does not state facts constituting » good defense to the 
enuse of action set forth in the plaintiff's declaration and 
affidavit of claim. 

The defendant contends that the dismissal of the 
plaintiff's case for want of prosecution was proper, and irrespective 
of any ruling on an interlooutory motion, the order appealed from 
should be affirmed; and if affirmed, the plaintiff ie free te sue 
again if he chooses. 

The question as to whethsr the order for 2 dismissal 
few want of prosecution wos 2 fins] judgment will be determined 
from the order entered in this case, which ie as follows: 

"This cause coming on to be heard this day upon the m@tion 
Sitemnapes $6 stetke tet stfaarvis of erates hevewtecs 
filed herein by the defendant, H. 4. Gammack, and for judg- 
= as phe ease of default by virtue of the Statute in such 


$5,000). toa provided for the sum of Five Thousand Oollers 
Be 1% together with interest at the lawful rate from 


affidavit of merits, and refusing to proceed further with 


Hy 
It Is Further Ordered that judgment be entered for the 
defendent and against the p tiff for want of prosecution, 
at plaintiff's costs, to which judgment plaintiff excepts 
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prays an = appeai ia hereby 
tiff's an areees bend in au sum of aor esn0be" 
within sixty days ae bill of exceptions within sixty days," 
The contention ie siso made thet the order is inter- 

Locutory and not final, out such contention is not supperted by 
@itation of authorities. The court, however, upon an @xomination of 
adjudicated cases, finds that the Supreme and Appeilate Courts, in 
eases analogous to the instant case, announce certain rules which 
are guides in the determination of this question and which are to 
the effect that the order aust terminate and finsliy and comphketely 
dispose of the action. And if for the defendant, the judgaent to 
be final gust state that he is dismissed without day, or that the 
plaintiff take nothing by hées suit. Bonneii v. Campbeil, 145 iil. 
Appe 251; Harvey v. Cochran, 103 Iii. App. 576; Murdock, et al, v. 
The Calgary Solonization Go., 186 1il. App, 233. Im the case of 
The People ve The Board of Education, 236 Ill, 154, the Supreme Court 
én prcsing upon an order entered in that case determined that it 
was not # final appeslable ordeg, though it recites that the 
petitioner excepts to the ruling of the court and abides by his 
petition for aandaaus, ond that the defendants recover their costs 
from such petitioner; and quoted with approval from the opinion of 
the court in Ghiesgo Portrait Go. v. Grayon doe, 217 Ill, 200, 
wherein the court suid: 

"The % was not final and the statute only euthorizes 
aaisie tens final judgments. The Gireuit Court aerely 
Sustained a demurrer to the deciaration, and neither adjudged 

that the plaintiff fine nothing by the vrit or that the 

of” hence without ee and the judgment contained 
no vords equiveient meani There was no trial of any 
iesue resulting in 2 finding or the defendant, ae there was 
no issue to be tried and there wse nothing in the nature 
of a determination of the rights of the parties. Such a 
judgment is not final." 

Applying the rules referred to by the court in this 


opinion, there is but one conclusion to ve reached, and that is that 
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the order is not final and is not such as finally and completely 
disposes of this action; and further, it is not a judgment stating 
that the defendant is dismissed without day, or that the plaintiff 
takes nothing by his suit;but the substance of the order is, "that 
judgment be entered for the defendant and against the plaintiff for 
want of prosecution, st plaintiff's costs," 

The record itself shows that the plaintiff's suit was 
dismissed for want of prosecution. It is not the record of « final 
judgment, and therefore this order is no bar to another euit fer the 
game cause of action. Harvey v. Gochran, supra, 

Having reached the conclusion that the judgment is 
not final, we have no jurisdiction to dispose of the other questions 
raised on appesi. Ghioago Portrait Go. v. Crayon Co., supris, 

This being en appesi from an interlocutory order, 
it must necessarily, and for the reasons ind&eated, be dismissed, 

APPEAL DISMISSED, 


BILSON, P.J. AND FRIEND, J. CONQUA, 
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Opinion filed April 15, 1931 


UR. JUSTICE HEBEL delivered the opinion of the court. 

This #as an action in aseumpsit in the Cireuit Court of 
Cook Gounty to recover the unpaid instalimente under «a contract of 
sale of 2 certain buminess owned by the plaintiffs known as the 
Surpass Table Wat Company. A verdict was returned for the plaintiffs 
in the sum of $2500, and after motions for « new trial and in arrest 
of judgment, the court entered « judgment on the verdict, from which 
the defendant appeals. — 

The declaration consists of two counts, the first of 
which set forth the contract between the parties, and alieged that 
the defendant promised to pay in addition to other payments set forth 
in said contract, the sum of $3609 in aix equal consecutive semi- 
annual payments, The second count was one of the common oofints for 
goods solid and delivered. the declaration was verified by one of 
the plaintiffs. the defendant pleaded the general iseue and filed 
an affidavit of aerits, which was afterwards amended by leave of court, 
As amended, it alleged several breaches of the contract of sale by 
the plaintiffs. 

On the i6th day of becember, 1925, the plaintiffs and 
the defendant entered into « written egreement, which provided, 
in substance, that the plaintiffs,father and son, being the owners 
of o manufeecturing business known as Surpags Table Mat Company, 
agreed to sell and the defendant sgreed to buy and take over said 
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business under the name and style of Surpass Table Mat Company, in- 
Gluding the good will thereof, and aii of the wachinery and equipment. 

The contract of sale provided that the defendant was 
to pay over to the plaintiffs the eum of $1,900, which was done; and 
in addition wae to pay the sum of £1,900 on January 15, 1926; the 
gum of $500 on May 1, 1926, and the balance of $3500 in six equal 
consecutive semi-annual payments, commencing on November 1, 1926, 
and that none of said payments were to bear interest. 

The contract further provided that "failure on the 
part of the party of the second part to make such payments will aute- 
matically terminate the obligations of both parties hereunder." 

Certain representations were mde a part of said 
contract, to-wit, that the plaintiffs bad applications for patents 
pending covering the process of aanufacturing said ante and that they 
would supply and deliver to the defendant 211 mate required by him 
in conducting his business; that said mate so to be delivered by 
the plaintiffs were to be on the basis of ten per cent above cost, 
and not in any event te exceed the price of 71.70 per 36-inch mt 
in any width called for by the party of the second part not to exceed 
48 inches und four cents per running ineh thereafter, and that the 
plaintiffs agreed not to sell their patent rights covering said 
process or permit any other person to manufacture under eaid patent 
rights at any time hereafter, 

From the evidence offered by the plaintiffs, it appears 
that Theodepe ¥. Hanrath and his son, Theodore Hanrath, Jr. were 
associated as co-partners in business at 355 Union “ark Court, wanu- 
facturing & special type of cork~insuisted table pad, At the time 
of entering into the contract with the defendant Langert, the plain- 
tiffs had 4 patent pending on eaid process in Yashington. Prior to 
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Recember 16, 1925, they had not received any notice of the rejection 
of the patent. After the contract was signed anc delivered, the plain- 
tiffe ran the business for the defendant for sbout a aonth; At the 
end of the month the defendant came in and took possession, and the 
plaintiffs moved cut of the premises on June 20, 1926. in that six 
months’ period the plaintiffs made interior parts of table mats, as 
called for in the contract on behalf of the defendant. 

Langert the defendant paid $2500 on the contract. In 
addition, the defendant paid the phaintiffe for some of the table 
mat=interiors manufactured and delivered to him. On June 1, 1926, 
the plaintiffs refused to deliver to Langert any sere tuble ast 
interiors unless paid for ¢. 0. 0., a8 Lengert had failed to meet the 
instaliment notes for the balance of ssid purchase price of said 
business as the notee became due. 

_ The phy@ical assets turned over to the defendant at the 
time the contract was entered into, consisted of certain drying racks, 
pasting tables, giue boilers, packing benchesy materiai racks, layout 
table, trimming machine, and other property necessary to carry on this 
particular aanufacturing business, 

In addition, it appears from the evidence offered by 
the plaintiffs that the defendant Langert, under oath, stated in an 
application for incorporation filed in Springfield, Illinois, in June, 
1926, “>> that the value of the fixtures he had secured from the 
plaintiffs was $2,416.67; that he also listed the value of these 
fixtures with &. G. Sun & Company as $2,983.53, and that after the 
final rejection of the plsintiffs' application for a patent, the 
defendant continued to make these table pads, using the acme equipment 
that he took over from the plaintiffs, and the same process. 

It is the contention of the defendant that by the 
express terms of the contract the executory obligations of beth parties 
thereto were terminable at the will of the defendant; that the atatus 
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@no need not be restored, and that this is not a case ef rescission 
of a contract by the defendant for a breach on the part of the pilaine 
tiff, but is one which involved the exercise of » right under the 
contract to terminate it. 

The answer of the plaintiffs to this contention is that 
an important function of the court is the enforcement of lawful con- 
tracts and the protection of contract rights. The court will not 
tolerate such an inequity as permitting one party to & sontract to 
receive all the benefits of the same, and by the simple expedient of 
refusing to pay under the contract, terminate ali his obligations to 
the other party. This court agrees thet one of the functions of the 
eourts is the enforcement of iswfui contracts. 

In order to construe the contract, which is the subject 
of this lawsuit, and detersine ite enforesability, we will determine 
from the docwwent itself the intention of the parties when they entered 
into the agreenent. From an examination thereof it appears that the 
aint to make 

“Pailure on the of the party of the second part/such 

ce ogeres So ee terminate the obligations of 
ie a part of the contract. It viil be noted that the contract does not 
fix a duration of time the same shall continue in force, except that 
the plaintiffs perpetually grant to the defendant the sole and exclusivi 
Tight to sell mate in certain counties in the dtates of Michigan, 
Indiana, ¢isconsin, lowa and Illinois. ‘hen, thereiis no maximum or 
minimum quantity of mata to be delivered to the defendant, the quantity 
to be supplied by the plaintiffe being 211 mats required by the 
defendant in conducting his business. Under thie provision, the defend: 
ant might not require any mets if the ousiness did not warrant it, 
or he might demand such large quantities that it would be wholly be- 
yond the capacity of the pisintiffs to make delivery. 

The quoted provision of the contract ia but an expression 
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of the law that epplies te the rights of the parties under this son- 
tract, and would apply to ite enforcement in the absence of such © 
provision. 

There is no doubt, as we view the law, that the contract 
is void for want of autuslity. where no time is fixed during which 
the sontract is to continue in force, it is terminable at the will of 
the parties, and this right of the defendant to terminate was inserted 
in the contract by the parties. 

In the oase of Joiist Bottling So. v. Brewing 9o., 254 
Ill. 215, the court in its opinion passed upon « contract, and its 
ruling in that oese is applicable to the contract now under consider- 


ation. The court said: 


"The only thing the contract bound appellant to do wae to pey the 
ge agreed upon and bottle the beer of appellee and to market 

@ same ag the product of appellee so i as it furnished beer 
satisfactory in quality and in such quantities as the trade de- 
manded. No mention is made of any period of time the agreement 
Stipelnhad tn the aguermints beh tee quanthtr to te canines Le 
3 n agreement, @ quan ) ver 
es apg shail be sufficient to supply appe t*s demand. Under 
this provision appeliant might demand a quantity so small as to 
make it ticabhe for appellee to aanufacture it, or it might 
demand large quantities as te be wholly beyond the capacity of 
appellee, * * * It cannot be doubted, we think, that the contract 
wae unilateral and void for want of mutuality under 


Serminable at the 41) of either perty. Davie v. Fidelity Fire 
Ins. Oo. 206 Til. 375; Orr v. Ward, 73 id. 318; Irish v. Dean, 
39 Wis. 562." 

In reply to the contention of the plaintiffs that it is 
an injustice for the defendant to keep and enjoy the benefits of the 
contract and escape ite obligations te the plaintiffs, it is the 
duty of this court to apply the lew in construing thie contract, and 
that only. ‘e cannot make & contract for the parties; we can only 
construe it. 

What, if any remedy the plaintiffs have other than to 
recover under the provisions of the contract, is not before us at 
this time; nor is it negeseary for us to advise the parties with 
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respect thereto, 

Por the reasons stated, the judgment is reversed 
nd judgment entered here for the defendant at plointiff's 
costes; and therefore it will not be necessary to pass upon 
the other questions in the record, 


JUDGMENT REVERSED aND JUNE NT Heo 
FOR DEPENDANT, 


WILSON, P.d. AWD FRIZHD, Je GONCUR, 
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. MW CHICAGO. 
JOHR G. KRUTZLER and ROSIE 
fe 4 
Defendanta-Appeliants. ; 2 oO 1 +: A. G6 A 2 


Opinion filed May 13, 1931 


WR. PRESIDING JUSTIOR WILSON delivered the opinion of 
the court. 

Plaintiffs, Wiliiam Schukraft and Margeret J. Schukraft, 
his wife, obtained judguent by confession in the Municipal Court of 
Chicago ageinst John G. Krutgler and Rosie Krutzler, his wife, 
defendants, for the sum of 92,760, under « lease dated December il, 
1925. On motion of defendants the judgment was opened and the 
defendants given leave to defend. The cmuse was tried by the court 
without a jury, resuiting in a finding for the plaintiffs and against 
the defendants for the sum of 9900, upon which finding judgment was 
entered and this appeal taken. 

The lease in question was for a term running from 
January 1, 1926, until the’ Zlet day of December, 1930, at a stipulated 
rental of $23,500, payable in monthly installments, For the twelve 
months from January 1, 1926, until December 31, 1926, the monthly 
rental was $275, and for the balance of the term up to and ineluding 
December 31, 1930, the monthly rental was £400. 

Defendants kept the premises in question until on or 
about June 15, 1926, and paid the rent as it became due up until that 
time. Upon that date, defendants sold their business to one Kamill 
Engesser and Elisabeth ingesser, his wife, and = certain ure. Jordt, 
and at the time of the sale of the business made and executed a 








Titeielt 
a i ‘kt he aiatngga? fe 4 


“2 LO O AT i 3 a. Res owe 


pee SS ot e DY May 3 pS Sea 
VAR ee ; fre 


feel .sf yell beLlit aokaigo ciel ile 
yh anda ye Kee a Se * & a 7 pire oN. 
Yeo molaiee ad? henovaten woeste sorter ouroreant sit 


a « 


| Ptermatos eb teregrak Sas Pterdede® melii ty veRtigadels 
bo #109 ieqlelmul oft at nokeestzon YW tmouybul bentatdo .wrke ats 


aid xedmened bogab gure. 4 tobay , ONT, Sh to mnt oat to etasbantob 


| | ewe ot? yd bait? eer epmmo od Kastor of Gest sevty etashanted 
|) daadege dae eYtitataig od? tot yaibadt 2 at gadtiveer ysl 4 sueddiy 


eheded Loeqqs aldt haa bexetas 

mort yalasus anat « cot aw avirenyy at easel off : 
betaluqites a ta ,O8OL yteceooed te gab elo ede Litaw ,8seL wit Ytawns 
aviewt off tol satuemiloteat yidtaom mt sidwysq ,008,98) to Letaer 
yidteom adt ,88CL LE codmened Litay ,O°8L ,k yreurel mort edtaom 
qutbuiont ae ot qu med od? to sonaind af? cod bua 8753 ecw Lataet 
100} ssw Lotaee ylutvon ot .O8L ,LE todmanst 

ne ao Litms solveown af sentmetg ed? teat ataabma tad 

“gnats Lita qu ouh emsoed tf es tame ot Diag bas sBSGL si onwt, tuods 
Litmel ono of eesclemd cto? blow etnasbagted stab tad? aoql omit 
afbtol, oe4t aletieo 4 ban ,otle aid .tosangidl edomlli hue toesegas 
es betyoexe baa ebow agantayd od? to slow edt to ante esi? *e baa 








‘ort bas bemoye sav taamghyt silt etanbawted te aoltes ad eser 


vce teamghyt gathalt dotdw secs ,O085 to aue ed? rot ataebapteh ott 


? 
& 


aaumerst 


ie phy os eee Smee 


s#tiw aid qrodatwal eteot hoe vekeders oO ndot teakegn ogaotdn 


-2-« 
written assignment of the lease to the purchaser who, in turn, 
accepted the assignment in writing. A written consent of the plain- 
tiffs, the owners of the premises, to the assignment of the lease 
was not obtained. Some evidence was introduced on the part of the 
defendante for the purpose of showing that there had been an assign- 
ment of the lease in writing, but, if there was such an instrument, 
it was not produced in evidence. Such evidence as there is relating 
to such a document, is of such an unestisfactery character as te 
carry little weight. ‘The fact that there vas a written consent to 
the assignaent wes denied by the plaintiffs and the trial court was 
evidently of the opinion that it had not been rvreven, 

The balance of the rent for the year 1936, wae paid as 
it became due by the assignees, Engesser and hie wife, and thése pay- 
ments were aude direetiy to the plaintiffs. from January 1, 1927, 
until the end of that year the assignees, ingesser end his wife, 
mailed to the plaintiffs monthly checks for £225 each and receipts 
were sent to the defendant at 935 fulton street, Chicago, Illinois, 
acknowledging the payments on account. January 1, 1928, the plain- 
tiffs and the owners of the premises entered into a new lease 
vith the Engessere, assignees of the defendants, and this suit was 
to recover the baiance, amounting to 2900, due for rent for the period 
from Janumry 1, 1927 until December 31, 1927, - this balance consisting 
of the difference between the amount of $325 per month paid by the 
assignees under the lease and the rental of #400 per aonth stipulated 
in the lesse, 

Counsel for the defendants state ae a ground for 
reversal that the acceptance of rent by the plaintiffs from defendants* 
assignees after pisintiffs had knowledge of the assignaent, constitu- 
ted © consent to the assignment and a waiver of the provision requitiiig 


such consent to be in writings citing Johnson v. Yotel Lawrence Gorp., 
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337 Ili. 345, and other osses. These cases are not in voint, tut 
hold that adknowledguent of the assignment by the oener and an 
acceptance of rent by him from the assignee precludes him, the owner, 
from declering » forfeiture of the lease. It is alse insisted that 
the acceptance by the plaintiff of a reduced rental from the 
defendants' assignees during the year 1927, operated to discharge 
defendants from liability under the lease. Sut, with this we can 
not agree. The acceptance of rent by the plaintiff from the 
Mngessers, assignees of the defendants, did not operate to discharge 
the defendants. The Supreme Court of this state in the case of 


Gromnes, st sl, v. St. Paul Trust Jo., et al, 147 111. 634, in 
passing upon @ question very similar to the one at ber, lays down 
the rule under such circumstances ss those involved in this case. 
The court in ite opinion says: 


“Hor did the sale of the saloon by the tenant to 

Ruse, nor the teking of possession by Ruse, nor the accertance 
of rent from the iatter by the landlord, operate as a dis- 

of the guarantors, The assignee of « leasehold estate 
is bie for the rent eet Ege to the terms of the lease, 
and the fact of his iiability after the assignment does not 
discherge the lessee from his covenant to pay rent. In case 
the rent is not psid by the ase @ as it becomes due, an 
action aay be susteined against the lessee therefor; and it 
makes no difference, in thie respect, that the lessor aay have 
received rent from the asaignee, and accepted him ss tanant 
of the premises, (Shaw. v- i? Vt. 626; 12 Am. & 
Eng. ine. of Law, page 739). ere there is an express 
covenant to pay rent for a term of years, the mere acceptance 
of rent by the lessor from the assignee of the lessee does 
not diss e the lessee. Ve 62 Iowa, 411). 
The contract of the latter con # in force, notwithstanding 
he may have parted with hie interest in the estate, unless 
the lessor enters into such stipulations with the assignee, as 
to accept hig ag sole tenant and absolve the original lessee, 
If there be not » substitution of the assignee in plece of 
the original lessee, and a clear intent to wake « new contract 
with the former and to discharge the latter from further 
iiability under the lease, both will be held liabie to the 
lessor. ve ae 6 Allen, 364). ‘ood in his work on 
Landlord Tenant says; ‘An assignsent of a lease by the 
lessee does not discharge either the lessee or his surety 
from the covenants. It does not heve thie effeet even when the 
lessor recognizes the assignaent by accepting rent from the 
rary pl Ve = Suita; at Ve geriner, 39 fH. J. Law, 
3 ve ° s H amd ve Ko 3 £.0. 
saith Sh) — 
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eonsequence, before the sureties of the latter wild be dis- 
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og ae Stobie, Si » 203; Wilijems v. 
from the rule as expressed in the opinion of the Supreme Court in the 
ease cited, it appears that there must have been « clear intent on 
the part of the owner of the premises to release the original lessee 
from further liability, and thet unless such clear intent appears, 
the lessee will be liable under the lease, 

The plaintiff, William Sehukreft, testified that the 
receipte for rent were made out to ifruteler and the payments of 
$325 were credited on scoount. In this he is supported by his 
bookkeeper who wade out the receipts. Plaintiff aleo testified that 
he head « talk with Krutgler and informed him thet the rent was being 
peid in s sum iess than the amount in the lease and that he, the 
plaintiff, would hold the defendants for the difference. fie further 
testified that he informed Krutsler, who had called to see him in 
regard to the lease end the payments thereunder, that he would not 
consent te am assignment because he did not know whether the new 
tenants were responsible, 

From an examination of the testimony, ve are of the 
opinion that there was no underatending between the parties which 
would amount to an agreement to substitute the Engessers for the 
Gefendents as tenante under the lease, Moreover, the cause was trhed 
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by the court without a jury and the trial court was in « much 
better position to observe the witnesses and weigh their testimony 
than would be this court, and we are not inclined to substitute our 
judguent for that of the trial court. 

For the reasons stated in this opinion, the judgnent 
of the Municipal Court is affirmed. 

JUDGMENT AFFIRMED, 


HEBEL AND FALIEHD, JJ, GONCUR, 
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JOHN BRENNAN, doing business a 
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261] I.A. 649/ 
Opinion filed May 13, 1931 


UR. PRESIDING JUSTIC“S WILSON delivered the opinion of 
the court. | 

This was an action brought by Charles Horn, doing 
business as Charles Horn Lumber Company, plaintiff, ageinst John 
Brennan, doing business as John Brennan 4 Co., defendant, to recover 
on certain alleged agreeuents under which the plaintiff sold and the 
defendant received, or agreed to receive, certain cars of lumber, 

The cause naturally divides itself into two propositions; 
The first involves the alleged sale of 4 certain cars of lumber to 
the defendant which the defendent received and sold and failed te pay 
for. These cars were i. & QO. Gar Ho. 22310, P. Mo Gar Ho. 7535, 
G. Be & Q Gar Noe 97148, GC. & Ne We Car Ho. 121546. The invoices 
bear different dates during the year 19234. The second proposition 
deals with 3. & G Gar No. 1867059, bearing invoice date 3-16-27, which 
was rejected by the defendant on delivery and afterwards soid at a 
reduced price and defendant cherged with the difference. 

As to the first 4 ears, plaintiff claims that it was 
@ sale and defendant insiste that the care were placed in defendant's 
yard on consignment. tach of the 4 cars was received by the 
defendant, together with am invoice showing the amount, description 
and price of the lumber, 

Piaintiff testified that es te ear No. 7535, 2 conver- 
sation was had between himself and the defendant by which it was 
agreed that the price was to be changed from $94 per thousand feet 
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to $83 per thousand feet. This was some time after the sale and just 
prior to February 1, 1926. ‘fhe defendant in his testimony corrober- 
ates this evidence. It consequently appears that the price was 
agreed upon between the parties as to this car. As te the other 
ears the prices appesr te have been fixed in the invoices. 

We are of the opinion that the cerrespondence, invoices 

and convereations between the parties as to the first 4 cars con- 
stituted « sale, but that the purchase price for said lumber was to 
be paid by the defendant to the plaintiff ae the lumber was solid. 
At the time of the trial all of the iumber had been sold or disposed 
of, and the trial court correctly held that the defendant was liable 
for the purchase price and properly directed the jury to find for the 
plaintiff as to these 4 cars. 

The second proposition has to do with &. 4 0. Car Ne. 
187059. It appears that when this car was delivered to the defendant 
it wes rejected as unsatisfactory and was afterwards sold by the 
plaintiff to the Villa Park Lumber Go., which company accepted the 
ear and paid $69 per thousand feet for the lumber, There was evi- 
dence that this §60 per thousand feet was the fair reasonable value 
of the lumber at the time of the sale to the Villa Park Lumber Go. 
The price of this car te the defendant wes $81 per thousand and there 
waa in the car at the time 25,002 feet. The damage sustained was the 
difference between the agreed price and the sale price, plus the de- 
murrage end other charges. fhe jury found the issues as to this car 
in favor of the plsintiff «nd incorporated the damages in its verdict. 
fo question is raised as to the amount of the verdict nor the amount 
of the damages proven and slleged to heve been sustained by the 
plaintiff. 

It is urged, however, that the court erred in admitting 
improper evidence on behalf of the plaintiff and in refusing to admit 
proper evidence on behalf of the defendant. e have examined the record, 
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and find there is only one question as to the admission of evidence on 


the part of the plaintiff which aight have been objectionable. Piain- 
4iff introduced in evidence the report mide by the Oak Flooring 
Manufacturer's Association, asde efter an inspection of the car by 
one of its agents, Theat this inspection had been made was “nown to 
the defendant. fhe plaintiff testified that on one of his visits toe 
see Mr. Srennan vith regard te this car, he showed him, Brennan, the 
report, so thet it would appear from the plaintiff's testimony that 
Mr. Brennan wae familiar with ite contents. The deomnent was evi- 
dently shown to the defendent by the plaintiff for the purpose of 
Convincing him of the quality of the lumber. A number of other 
witnesses testified as to the quality of the lumber, including the 
manager of the Ville Park lumber Co. which purchased the lumber in 
question. This witness testified that he examined the lumber more 
partioularly because it had been & rejected car. the document objected 
to would heve been inadmissible in evidence if offered in substantia- 
tion of plaintiff's case without any other connection. Gut, if 
presented by the plaintiff to the defendant and discussed by them, it 
would became admissible as part of the discussion as to whether the 
lumber was of suitable grade. fhe association which made the in- 
spection appears to have been an independent association, recognized by 
the trade, and ite duties appear to have included the duty of inspec- 
tion where disputes arose among members of the association or others 
engaged in the lumber business. 

In view of the saount of testimony on this question by 
others, we do not believe that the error, if any, in admitting the 
document into evidence would constitute reversible error. We are of 
the opinion that a reversal of the cause, om account of the admission 


of this document in evidence, would result in no good purpose and that 
substantial justice requires affirmance of the judgment of the Gireuit 
Court. 


Por the reasons stated in this opinion, the judgment of 


the Circuit Court is affirmed, 
JUDGMENT AFFIRUED. 


HEBEL AND FRIEND, JJ. CONCUR. 
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Ae &. Lina, £ 
(Plaintiff) Appel: 
Ve 
COLLETTA ELLSWORTH and MRS. 
M. ELLSWORTH, j 
fendants) Appellees. 2 ) Yr! 
7” 2e1IA.650 
Opinion filed May 13, 1931 
BR. PRESIOING JUSTICE WILSOW delivered the opinion of 
the court. 


Plaintiff, Lind, obtained judgment on a note by confess}: 
ion in the Municipal Court against Colietts fiisworth and irs. lM. 
Elisworth. jefendants filed their petition to vacate said judgment 
and be allowed to plead, The judgment was opened and defendants 
permitted to defend. 

The affidavit of defense admits that the defendants 
executed and delivered to the plaintiff the note sued upon, and that 
Colletta Elleworth was the maker and Mrs. ¥lisworth the quaranter; 
charges the note was given for a loan and secured by a chattel mort- 
gage on an automobile owned by Colietta Klisworth, fhe affidavit 
further charges that nothing was owing to the plaintiff on said note, 
but, that on the other hand, the plaintiff was indebted to the 
defendant, Golietta Zlisworth, in the sum of 9263.92 beonuse of money 
paid on account and for a balance due the defendant, Golietta 
Elleworth, from the sale of the automobile, by plaintiff under the 
chattel mortgage. 

The cause was heard by the court without a jury and 
resulted in a finding in favor of the defendants and judgment for both 
defendants in the amount of ©263,.92. We are unable to conceive upon 
what theory the court entered judgment for both defendants, as the 
set-off was claimed by only one. The defendant, Mrs. Elisworth, 
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only claimed a3 guarantor and could not, mecessariiy, be entitled to 
@ judgment against the plaintiff. 

It appears from the pleadings end the record that the 
action was brought by the plaintiff against two joint defendants and 
that a plea of set-off was filed by ons, This is contrary to the rule, 
A debt to be set off must be mutual and between the parties to the 
record. Stvart v. Lott, 304 Ill. 170. There was no allegation in the 
affidavit of defense thet the plaintiff wes insolvent. the defendant, 
Colletta Ellsworth, was not entitled to the claim to set off, as 
the set-off was not one which was in favor of both defendants. 

The Supreme Court of this state in the case of 
Priest v. Dodsworth, 235 111. 613, in its opinion said: 

"It is contended by defendants thet the court erred 

in sustaining the demurrer to the third plea of J. RB. 
Dedswerth. We think the plea clearly bad. It proposed to 
set off an individual dewand of J. 8. Dodsworth gel the 


oS Sa = dewand of the intiff ageinst J. R. Sodeworth and 
is not permissible. Demands, to be 


the iuktaee ont ect matter of set- aust be mutual between all 
ite fartise So Sis Seslen (Beane, famany S67 2h 'ser 
To the same effect see Dameier v. Bayor, 167 Iii. 547; Bevier v. Horn, 
180 Ill. App. 547, 

The court improperly admitted evidence of the set-off 
as it was not a defense mutual to both defendants. 

For the reasons stated in this opinion the judgment of 
the Municipal Court is reversed and the cause remanded. 

JUDGHRAT REVERSED AND CAUSE REUANDED, 


HEBEL ABD FRIEND, JJ. CONCUR, 
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Opinion filed May 13, 1931 


MR. PRESIDING JUSTICE WiLGON delivered the opinion of 
the court. 

This is an appeal by the defendant, Lambrecht Creamery, 
a Corporation, from & judguent obtained against it by the plaintiff, 
Leib, for damages growing out of 2 collision between the truck of 
the defendant company and the automobile oened and operated by the 
plaintiff. 

From the evidence it appears that Leib eas driving his 
oar north on Mannheim Road and the truck of the defendant was pre- 
eeeding in an easterly direction alohg Lake ®treet, two intersecting 
streets. Lake street is a state road and about i6 feet to the south 
on #annheim Aoad was the sign, "Stop State Road*, Piaintiff testified 
that he wos proceeding slowly slong Mennheim Road before approaching 
Lake street, the place where the coliision ocourred, and stopped 
to change gears. fhere appears to be some question as to whether it 
could be gathered from his answers as to whether he stopped or not, 
but a fair interpretation appears to show that he stopped just long 
enough to shift his geure. fisintiff testified further that he did 
not see the epprosehing truck of the defendant. 

Day, the driver of the defendant's truck, testified that 
he was proceeding over and slong Leke street at about 30 eiles an 
hour and that he saw the esr of the plaintiff for the first time at 
about 100 feet south of inke street, coming down an incline on 
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Mannheim fead at a speed of about 40 miles un hour and that it 
increased its speed as it reached icke street. His testimony is not 
corroborated by any other ritness. 

Two witnesses, school teachers, were riding in = osr 
following that of the plaintiff and they testified that plaintiff 
was driving at about 15 wiles an hour and going slowly before he 
reached Lake street, but they did not notice whether he stopped or not. 

The jury returned a verdict in favor of the plaintiff 
and assessed his damages in the sum of #400, upon which verdict 
judguent was entered. 

Gounsel for the defendant contended that there was no 
proof of negligence on the part of the defendant and further that it 
was the duty of the plaintiff to stop st Lake street and that the 
driver of the defendant's truck had a right to presume that he 
would regain standing until defendant's truck passed. The evidence 
is conflicting as to whether or not plaintiff stopped at Lake street, 
and this eas « question of fact for the jury. 

A ease very similar to the one at bar is that of 
Both v. Fleck, 242 Lil. App. 396. In that case the plaintiff was 
driving south on Sheffield evenue and the defendant was driving west 
on Addison street. By an ordinance of the City of Chicego, Addiaon 
strect wes designated as 2 through traffic street and required 
vehicles approaching it along intersecting streets to stop before 
proveeding scross. Plaintiff in that oase testified that he stopped 
and looked but did not see defendant's automobile and was partly 
across the street when the accident occurred. fhe court in its 
opinion in that case said: 

rroot ot soehigtnesan theigcrt af she Seftaaay, "ig deter 
mination of that question depends upon the question whether 
the testimony on behalf of the plaintiff or the testimony on 


behalf of the defendant is to be believed. One of the 
Controlling facts in issue is whether the plaintiff stopped 
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as he approached Addison Street. On this issue the 
evidence is confiicting. Im this state of the evidence 

we do not think that we shovid disturb the verdict. The 
rule is a familiar one thet 'where there is & contrariety 
of evidence and the testimony by fair and reasonable 
intendment wili authorize the verdict, even though it may 
be net the apparent weight of the onareen a _Feviewing 


will not set it aside,* gorney v. snesdy, SNe sii. 
895 Ill. 78, 83. ha the auae effect are the following 
inois Cent. #. ee 66 Ili. 317, 313; 
is hardly necessary 
finding of a court is entitied te the 
t and consideration as the verdict of a jury. 
Fisk v- 169 111. 105, 108." Be 
We are referred by counsel for defendant to Mantonya v. 

Wilbur Lumber Go., 251 Ill. App, 364, but in that case the court 
found from the evidence that the defendant's truck not only failed 
te stop before attempting to cross the paved road, but proceeded to 


eress at e high rate of speed. Moreover, numerous instructions were 










given which necessitated a reverssl of the cause, The other cases 
cited are distinguishable. 

The question of negiigence is one upon whieh a jury 
is eminently fitted to pass and, where the verdict is sustained by 
the judgment of the trial court, it will not be reversed on appeal 
unless the verdict and judgment are manifestly against the weight of 
the evidence. The trial court and the jurors hed an opportunity of 
hearing and observing the witnesses when testifying, which we do not 
have. 

It is insisted that the trial court erred in permitting 
the introduction of the repeir bill, showing the repairs to the auto- 
mobile of the plaintiff after the accident. This court in the case 
of Roth v. Fleck, 242 111. App. 396, already cited, held that the 
repair bill was competent. 

This court in the case of Gloyes v. Plaatke, 231 Ill. 
App. 183, in its opinion says: 

to 4 mean vhten ens = enanged a the oan pene Rages 
of automobiles; that intiff's oar was then repaired , a 


bt pd garage in on ordinary course of business; 
the repairs were those required as a result of the 
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Goliision; that the garage company presented ite bill for 
the repairs to phaintiff which plaintiff paid. In these 
circumstances we think what plaintiff paid for the repairs 
was sufficient to warrant the recovery by hia of such sum 
without any further evidenes, since nothing appeared to 

- @ast suspicion on the transaction between plaintiff and 










the gerage company, and, therefore, it will be presumed 

that the charge made was reasonable, ve 

43 Til. <€8 002" bY BEL e ABDe ; 

goyae : St. Lb bon 206 Ill. Anp. 
Ageohii phe same effect 
t ¢ #92 Ill. i091 


; 
en, 33 BR. 3. qe 143." 


in the case at bar plaintiff testified thht the whole 
side of his oar was crushed, and the door and lights broken. fhe 
oor was token to Thomes fT. Hoskins Company, whose busincas was that 
of repairing automobiles; that they checked over the parts of the 
ear that were daanged,fized the car up, and rendered a bill te 
plaintiff and that he paid it. There was no evidence on behalf of 
the defendant that the bill was unreasonable nor improper nor that 
there was any coliusion between the plaintiff and the Hoskins Jompany. 
in accordance with the rule announced in Cloyes v. Plante, supra, 
there was sufficient evidence to justify the court in admitting the 
| paid bill in evidence. 

For the reasone stated in this opinion the judgment of 
the Municipal Court ie affirged, 

JUDGMENT AFFIRMED, 

HEBEL AND FRIEND, JJ. CONGUR. 
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UR, PRESTOING JUSTICE WILSON delivered the opinion of 
the court. 

This was an action brought by Martin Rosen and Morris, 
Gertler, jointly, to recover $2,866.75 from the defendants, Russel 
Clark, Jacob Mark, A. Hy Shatford, K. A. Meyers, J, Ff, Glark, Jr., 
dames Goker, Lucien Voorhies, Jan Laser & Joseph A, Meyer, Jr., 
trading as John ¥. Glark & Go. The cause was tried before the court 
without = jury, resulting in a finding in favor of the defendants and 
judgment upon the finding, from which judgment plaintiffs appeal te 
this court. 

From the facts it appears that plaintiffs, Hosen and 
Gertler, had & joint account with the defendants, John F. Clark & Go, 
John ¥. Clark & Go. were brokers dealing in stocks, Rosen testified 
that on October 25, 1929, he was at the defendant's office and 
talked with s ur, Kieferstein, who was an employee of the defendant, 
im regard to purchasing some stook and left a cheok for §500.00, which 
was to be credited to the joint account of the plaintiffs. The 
withess testified further that he disoussed with Kieferstein the 
proposition of buying certain shares of Montgomery Yard & Co. stock 
for his account and, on the foliowing day, October 26th, he went to 
the defendants’ office and gave ur, Kieferstein an order to buy 15 
shares of Montgomery Ward & Go, stock. On Saturday, October 26th, 
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he ascertained that the order had been executed and on Tuesday he 
found a telephone message from Mr. Kieferstein. Rosen stated he 
ealied Kieferstein on the ‘phone and was asked for more anrgin and 
then found out that Kieferstein had purchased 50 shares of Nontgomery 
Ward 4 do. stock instead of 15 shares. 

Plaintiff testified further thet he refused to pay the 
defendants any additional soncy as « margin requirement to protect 
the account ond that stocksdepreciated and the Montgomery Yard & Co. 
stock was sold together with certain other stock belonging te 
plaintiff, as a result of which there was # lose of 22,866.75. 

Sol Slish, a witness on behalf of the plaintiff, testis 
fied that he was with Rosen at the office of the defendants at the 
time of the talk with Kieferstein and he heard Rosen order 15 shares 
of Montgomery Ward & Co. stock. 

Kieferstein, on behalf of the defendants, testified that 
the order was for 60 shares and that he made out the order et the time 
in writing, which order was introduced in evidence and shows a written 
memorandum for 50 shares of Montgomery Werd & Oo. charged to 
Gertler & Hosen. 

The stock ledger account of the plaintiffs’ carried on 
the books of the defendant company was introduced in evidence and 
shows = number of transactions during the year 1929, all of which are 
either in 100 or 50 share lots. the énly cuestion is whether or not 
the order ms for 15 or 50 shares. 

Plaintiffs argue that the required additional margin of 
$500 was not sufficient to cover 50 shares and indicated that the 
order was for only i5 shares, it appears, however, that there were 
other stocks held in the account which may heve been sufficient to 
cover the wargin requirements. Noreover, the memorandum of sale made 
at the time of the sale would clesrly support defendants’ theory of 
the case that the order was for 50 shares, 
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The court found that the plaintiffs had not proved their 
ease by & preponderance of the evidence and we see no reason for 
disturbing the finding of the court. fhe court had the advantage of 
being able te observe the demeanor of the witnesses while upon the 
stand end was in a much better position to weigh their evidence then 
is a court of review. 

It is insisted on behalf of the plaintiffs that the 
trial court erred in not granting plaintiffsanonevit. An examination 
of the record, however, discloses that no sotion for a noneuit was 
made, Guring the course of the argument counsel for the plaintiffs 
stated, "Still if your Honor feels that way I will take a noneuit.* 
This couid hardly be held te be a motion for a noneuit. It appears 
to have been dependent upon how the court felt about the matter. A 
motion of this character should not be equivocal and dependent uvon 
some other fact or condition. If counsel for plaintiff had intended 
te take a nonewit, it should have been done and not left dependant 
upon the feeling of the court. ifven though the statement aay have 
been considered as a notion nevertheless it was taken after the court 
had stated sufficient to apprise plaintiff as to what the finding of 
the court would be. #eiss, et al. v. Gorn, 203 Lid. App. 261; 
Yudelson v. Yinterberg, 185 111. App. 454. 

For the reasons stated in this opinion the judgment of 
the Municipal Court is «ffirmed. 

JUDGMENT AFFIREED. 


HEBEL AND FRIZHD, JJ. SOHCUR. 
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WR. JUSTICK FRIESD delivered the opinion of the court. 

Thies cause is nor before us on rehearing grented. On 
January 15, 1930, the Municipal Court of Ghieago entered judguent by 
defauit against the defendant in the sum of $1982.15. Exeoution 
issued thereon January 22, 1950. March 6, 1930, which was about fifty 
days after the rendition of the judgment, defendant filed a petition 
seeking to have the judgment vacated, the affidavit of serits, which 
had been stricken, reinstated and the cause set down for hearing. The 
court overruled the petition and this appeal is prosecuted to reverse 
that judgment. 

The petition, after briefly steting facts purporting to 
constitute 2 meritorious defense, slieges an agreement between counsel 
for the continuance of the case, as a result of which the same was 
reset from January 8, 1930, to January 15, 1930, and that on the 
latter date, without further notice to defendant, the court struck its 
affidavit of merits and entered the judgment appealed from. 

The petition presented only tse matters to me court; 
one wuss sashtanhens defense claimed by defendant, and the other was 
the failure of plmintiff's counsel to notify defendant of the date to 
which the cause had been continued. Kore than thirty days having 
expired after the judguent was entered, the court aanifestly hed lost 
jurisdiction of the cause, except as provided in Section 409, Chapter 
37, Illinois Ro 8, which provides: 
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"If no motion to Waeate, set aside or modi 
such judgment, order or decree shell be entered withi 
thirty — after the entry of such judgment, order or 
decree, the same shail not be vacated, set aside or sodified 
excepting upon appesl or writ of errer, or by bill in equity, 
or by a ition te the Municipal Court setting forth 
for vacating, setting aside or modifying the same, which would 
be sufficient to cause the same to be veoeted, set aside or 
modified & bill im equity; providing, however, that all 
errors in % in the proceedings in such exes, sight have 
been corrected at common law by the writ of error Paige Bake 
may be correoted by wotion, or the a ye my be set aa 
in the aanner provided by law for a y oases in the 
Gireuit Court.* ae 
This statute designates two grounde upon which « judgment 
of the Municipal Court may be set aside or vacated after the expira- 
tion of thirty days: (1) where the petition sets forth grounds which 
would be sufficient to cause the same to be vacated, set aside or 
modified by bili in equity; and (2) where errors in fact appear in 
the proceeding which sight have been corrected at common law by 
writ of error coram nobis. 
With reference to the second ground the rule is weil 
established in this state that the office of the writ of error 
foram nobis is to bring the attention of the court to, and obtain 
relief from, ¢rrors of fact such as the death of either party pending 
the suit and before judguent therein; or infancy, where the party 
was not properly represented by guardian; or coverture, where the 
common law disability stili exists; or insanity, it seems at the 
time of the trial; or a valid defense existing in the facts of the 
ease but which, without negligence on the part of the defendant, 
was not meade, either through duress or fraud or excousebie aistake, 
these facts not appearing on the face of the record, and being such 
ae if known in season, would heve prevented the rendition and entry 
of the judgment questioned. (People v. Heonan, 276 111. 430). It is 
not contended in this proceeding that defendant's right te have the 
judgaent set aside reste upon this provision of the statute, 
Defendant's petition deals solely with matters which 


are contemplated under that portion of the statute affording relief 
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where grounds for vacating the judgment vould be sufficien’ by bili 
in equity. We believe, however, that the various contentions asde 
with reference to the subject watter of the petition upon this 
ground may be effectunliy disposed of by the fact that after the 
judgsent was entered and execution issued, defendant waited for 
nearly fifty days, and beyond the time within which the court still 
had jurisdiction of the cause under the foregoing section of the 
statute to vacate the same, and that no excuse or justification fer 
the delay appears in the petition. 

In addition to the grounds urged by the petitien for 
setting aside the judgment, it is now contended for the first time — 
that the Wunicipal Gourt lacked jurisidiction to enter the judgment. 
This contention is based on plaintiff's statement of claim which sets 
forth the contrect sued on, then alleges that plaintiff filed in the 
office of the clerk of the Municipal Gourt its claim for mechanic's 
iien on defendant's property, and praye for a judgment on the lien 
"as is by statute provided" for the sum of $1,982.15, together with 
interest thereon. Defendant asserts that the statenent of claim 
shows on its face thet this is « suit between the original contractor 
and the owner, to foreclose a lien, and not a proceeding under the 
mechanic's iien act, wherein the subsontractor's claim may be brought 
in an action at law in assumpsit jointly against the owner and the 
contractor, ani that the judgnent is therefore void for leck of juris- 
diction of the subject matter, 

This contention was not presented to the Municipal Court 
by defendant's petition nor was any question raised as te the suffiei- 
eney of the claim or the jurisdiction of the court to enter a judg- 
mént prior to the entry thereof, ‘here is atteched to plaintiff's 
stetenent a copy of the contract between the parties and the statement 
alleges that in pursuance ee et plaintiff completed the . 
work upon which there is dug/of $1982.15, it is true that further 
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allegations are made with reference to the filing of = mechanio's 


lien for the same amount in the office of the clerk of the Gircuit 
Court, and that the statement "prays for judgment on said mechanic's 
lien as is by statute provided, for the sum of $1982.15". lowever, 
if that portion of the statement with reference to the mechanic's 
lien be regarded as surplusage, the statesent sti11 auf ficiently 
sets forth a cause of action in assumpsit, upon which the judgment 
may rest. Under the authorities, pleadings are to be construed 
against the pleader prior to the entry of judgment, but after judg- 
ment a different rule applies, and the court will censtrue the 
pleadings upon which the judgment reste nost iiberaliy in favor of 
the pleader. It wes so held in Roumbos v. Gity of Chieago, 333 Ill. 
70, and Smith v. Rutiedge, 332 ill. 150, Therefore, we are not 
disposed to agree with defendant's contention thet the court lacked 
jurisdiction to enter the judgment, and the same will accordingly 
be affirmed, 

APYIAMED. 
WILSOR, Pod. AND HEBEL, J. GONCUR, 
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Opinion filed March 11, 1931 

WR. JUSTICE FRIEND delivered the opinion of the court. 

On January 15, 1930, the Municipsl Court of Chieage 
entered judgment by default against the defendant in the sum of 
$1982.15. Execution issued thereon January 22, 1930. March 6, 
1930, which was about fifty days after the rendition of the 
judgment, defendant filed « petition seeking to have the judgaent 
vacated, the affidavit of serite, which had been stricken, re- 
insteted and the eause set down for hearing. fhe court over=- 
ruled the petition and this appeal is prosecuted to reverse 
that judgment. ; 

The petition, after briefly stating facts purporting 
to constitute a meritorious defense, sileges an agreement betreen 
counsel for the continuance of the cause, as 2 result of which 
the same was re-set from January 8, 19230 to danuery 15, 1930, 
and that on the latter date, without further notice to defendant, 
the court struck ite affidavit of merits end entered the judg- 
ment appesied from. We believe that the various contentions meade 
with reference to the subject metter of the petition are effeet=- 
wally disposed of by the fact that after the judgment wee entered 
and execution iseued, defendant exited for nearly fifty days 
and beyond the time within which the court still had jurisdiction 
of the csuse under Section 409, Chapter 37, Iilinois Revised 
Statutes, to vacate the judgment, 
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The petition presented only teo matters te the court; 
one was the seritorious defense clisimed by defendant, and the 
other was the failure of plaintiff’s counsel to notify defendant 
of the date to shich the cause had been continued. Thirty days 
having expired after the judgment was entered, the court aani- 
festiy had iost jurisdiction of the cause except to correct 
such errors of fact in the proceeding as might have been 
corrected at common law by a writ of error coram nobis. (Seo, 
409, Chap. 37, Ill. Re S.). ? 

It is now urged by defendant for the first time that 
the Municipal Court lacked jurisdiction to enter the judgment. 
This contention is based on plaintiff's statesent of clsig, 
which sets ont the contract sued on; then alleges that plaintiff 
filed in the office of the Clerk of the Municipal Court its 
Glainm for a mechanic's lien on defendent's property, and prays 
for a judgment on the lien “ae is by statute provided", for the 
cum of $1962.15, together with interest thereon. efendant 
argues that the statenent of claim shows on its face that thie 
is a suit between the original contractor and the owner to fore- 
close a lien and net a oroceeding under the mechanic's lien act, 
whereint the sub-contractor's ciaia may be brought in an action 
at law in ascumpsit jointly against the owner and the contractor, 
and that the judgment ia therefore void for lack of jurisdiction 
of the subject astter, This contention wae not presented to 
the Municipal Court by defendant's petition, and the question 
therefore arises whether the antter ia properly before us. | 

Without passing upen the merits of the jurisdictional 
question raised, we concur in defendant's contention that a judg- 
ment rendered by 2 court having no jurisdiction to hear and 
determine a cause may be raised at any time. (Sheahan v. Madigan, 
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275 Il]. 272). However the matter aust be properly presented 
to the reviewing court. The only basis upon which the Municipal 
Court may consider a motion to vaoste = judgment after the 
expiration of thirty days is under the provisions of Sectien 21 
of the Municipal Court Act. (Seo. 409, Ghap. 37, Ill. BR. %.). 
It has frecuently been held that motione of this character do 
not become « part of the record unless they are made so by a 
bili of exceptions, and although the Olerk may include the 
motion and petition in the transeript of record, they cannot 
be considered. (Patton v. Young, 23% 111. App. 515; Freckles 
v. Geheral Fila Go., 189 Ill. App. 321; Domitski v. American 
Linseea Go., 221 Ill, 161.) In the case before us, although 
time was granted for filing the bill of exceptions, none was 
tendered or presented to the trial court to preserve the 
petition to vaeate the judgment, nor any evidence that might 
have been heard by the court in considering the petition, nor 
the action of the court thereon. Gonsequently there is nothing 
properly before this court te furnish any basis for a conciu- : 
sion adverse to the proceedings of the trial court. The 
judgment will therefore be affirmed. 

APFIAMED. 

WILSOR, P.J. AWD HEBEL, J, CONCH. 
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ARTHUR J. LEHMANN, a minoy, by APPEAL FROM j 
MARTHA LenuAili, his aoth / 
5 
& 
(Plaintiff) Appellee, SUPERIOR w 
Ve 
GITY OF CHICAGO, = Municipal GOOK COUNTY. 
Corporation, 
CA Tk Cep 
(Defendant) Appeliant. 261 17:A.650 


MA. JUSTICE FRIGKD delivered the opinion of the sourt. 

Arthur J. Lehmann, © sinor, by Warthe Lehmann, his 
mother and next friend, as piaintiff, brought suit against the 
Gity of Chicago in the Superior Court of dock County, to recover 
damages for personal injuries, alleged to have been sustained by 
him as a resuit of a collision between an automobile in which he 
was riding on a public highway in Chicago, and a motor vehicle with 
three trailers attached therste owned and operated by the defendant. 
Trial was had before the court and a jury, resulting in a verdict 
and judgsent for plaintiff in the sum of $2,000, from which this 
appeal is prosecuted. 

The declaration consists of five counts, to which the 
defendant pleaded not guilty. The first count sete forth the statu- 
tery notice to the defendant, and alleges that plaintiff is a 
minor eight years of age; that while riding in an automobile at or 
near No. 2278-2284 Hleton Avenue, o public highwey in Chicago, and 
while in the exercise of due gare and caution for his own safety, 
he was injured by a certein sotor vehicle and trailers attached 
thereto, possesced, operated and maintained by defendent; that by 
reason of said motor vehicle being carelessly, negligently, wrong- 
fully and improperly maintuined and operated by defendant, the 
same was csused to and did run upon and against the automobile in 








Sunethnand 


938 awl L. Sis 


feel cL ye beLltit moladco whe SPoewen Ny Shae 

We Aang Bas Gus |) i 
stx009 sat te alsigo 9a berovicab CTAY BOREL «A 2. ee 
ald yanseied adtrek Ys roadie « yanomdod <b wie ot 


“edd tentoge tive Mdgsoxd .rtttadesg en baer? has todd om 
‘tavooor 02 «Paved t000 Yo sod rodeequt oft at ogookde Yo 410 
W hentstewe xood avad of begets eltupas Reng & 

(of doide al aiidonotun un avowfos notuiiige o Yo #iseex # en mid 
dtiv Loidey voton 2 fas yoys 42 mk Yamin oLidey # uo xatbes ay 
tashusteb edt ye batereqe bes Beawe ogetodt baciqagts wxolderd | oot? 


totbrev # af yaltivest oI Bye teeth sot ties ee ee: Aalat 











od? deidw of ,etmuce ovit he atetenve mabbankiuet edt 
-wtote ef? d?xot etee tavoo Feast ad? Lig toa un * tuahacted 
#@ wl Titeiaiq tedt eapeiia haw ettebastebd ed? of ‘eoiten Yro0# 

10 te eiidometun as ai guibir elite fadt joys to etesy @dgie tonia 
nae .ogseid® at youdgid otlduq a .onmtevA motels $88S-OVER .o 1808 
aUtetas awe aid tot moltuse bas exes seb to sehonexe edt af olidw 
bedontte eteilett bus eioidev totem aierxeo #2 yt betwtat een od 
yo tel? ioaehaoteh yd beatetalen bac heteveqe ,beeeteeeg ,ofored? 
~ynotw ,vyiiaogliges ,(leseletsg. gated sinidey tofou bies to aoaset 
ad? .tnehasteb yO heteteqe bas boakstakem yireqetqal bas yLivt 

ai elidemotua odt teniega bas gogu avi bib bas oF boeweo Sew Omee 


- Be 

which plaintiff was riding, réesuiting in his injuries. The second 
count alleges the negligence of the defendant in the operation of 
its said motor vehicie in that it failed to blow the horn er give 
some warning of ite approach to the automobile in which plaintiff 
was Tiding, by reason whereof the collision ensued. The third 
Count alleges excessive speed on the part of defendant, contrary 
to the statute. The fourth count alieges that defendant suddenly 
veered to the left of the north bound part of the roadway without 
any warning on its part, and the fifth count charges that the driver 
of defendant's motor truck was in an intoxicated condition while 
operating same, as 2 result of which the said truck collided with 
the suteomobiie in which plaintiff was riding. 

Briefly stated the facts disclose that plaintiff was 
‘& passenger in a Dedge sedan, proceeding in a southeasterly direction 
on Elston Avenue at a speed of about trenty or trenty-five miles per 
hour; thet fdwin Johannes wes driving the car with his wife, Harriet 
Johannes, sitting in the front seat; that piaintiff sat at the 
exgreue left in the rear seat, immediately back of the Griver next 
te his aother, Martha Lehmann, and that "alter Johannes sat at the 
extreme right in the rear seat, holding Auth Lehmann, 4 child, on 
his lap; that it was a clear, dry, sunny day; that the Dodge sedan 
was proceeding partly on the south bound street car tracks along 
Elston Avenue; that defendant's truck with three trailers attached 
thereto was travelling on the north bound track, and suddenly swerved 
to the left as it approached the Dodge sedan, striking it right in 
the center, and thet it kept pushing the Dodge sedan right up on 
the curb and against another car parked on the grass plot west of 
the curb. 

It is contended on behalf of the defendant, (1) that 
there is no evidence in the record showing negligence on the part 
of the defendant; and (2) that the verdict and judgment are mani- 
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festly excessive and out of 411 proportion te the injuries alleged 
to heve been sustained by plaintiff, 

It seems to be conceded that the coljiision ms caused 
by the sudden turn to the left of defendant's truck, as 4 result 
of which it struck the Dodge car, and plaintiff contends that this 
was the promimate cause of the secident. Defendant, however,contende 
that a Ford car, sud@enly passing the truck on the right and 
proceeding in the same direction at considerable speed, struck the 
left front wheel of defendant's truck and deflected its course to 
the left just as the Dodge automobile was passing in the opposite 
direction in the south lane of traffic so as to csuse the collision, 
fro witnesses called by defendant, Bartschmidt, the driver of the 
truck, and Hanson, hie helper, testified to this effect, 

Hanson stated that he was standing on the running board 
watching the trailers and as the Ford car came by had to jump up 
in the cab to avoid being struck. Me then related the manner in 
whieh the left front wheel of the Ford caught the right front sheel 
of the truck and “threw us over on one side*, He further testified 
that the truck weighed approximtely eight ton and each of the three 
trailers about 5600 pounds, 

Bartedhmidt testified that he had been a chauffeur for 
the city for nine years; that there was a governor on the motor 
limiting the speed thereof to ten or eleven miles an hour; that as 
they travelled in a northerly direction on Elston Avenue his helper 
suddenly jumped in along side of him, and as he did se a Ford coupe 
caught the front wheel of the truck and “turned me over to the 
east side track” in which the Dodge car was coming from the north 
and that he hit the Dodge car just about in the center, 


William Kaplan testified on behalf of plaintiff that 
he followed behind the Johannes car along Elston Avenue, about 100 
to 150 feet in the rear, 2nd contemplated passing the Dodge car just 
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as the collision occurred; that he did not remember seeing the ford 
testified to by defendant's witnesses nor any other car except the 
Dedge and defendant's truck. 

Sdwin Johannes, the driver of the automobile in which 
the plaintiff was riding, testified that he first observed the 
truck about 100 to 150 feet away, travelling at spproximately the same 
speed as his automobile; that when he got within five feet thereof, 
without any warning, it suddenly swerved over and struck his car 
Fight in the center and kept on pushing it right toward the curb and 
against another car parked near by; that the Dodge came to a atop 
on the sidewalk with the Mack truck right up ageinst it; thet the 
truck and trailers when they came to a standstill were strung 
aoross the street with the truck facing west; that he did not see the 
Ford testified to by defendant's witnesses, 

Harriet Johannes testimony was substantially the same 
as thet of her husband, with reference to the manner in which the 
aceident cecurred. She further testified that the driver of the 
truck came to her after the collision and asked her whether she was 
hurt; that she smelled liquor on his breath and he appeared to be 
somewhat intoxicated, 

It appears from the record thet counsel for defendant 
in his opening statexent to the jury stated that the Ford car referred 
to wes driven by one Colvis Skinner and another young wan who ras 
with him, ond lanson testified that he took the names of the occupants 
of the car. either of these witnesses was produced upon the trial 
and no 6xplanation was made of their absence. fhis fact, coupled 
with the improbability that « Ford coupe weighing less than « ton 
could sverve a motor train weighing over fifteen ton sufficiently 
out of ite course to turn it west when it was going northwest, evi- 
dently led the jury to the conclusion that the proximate cause of 
the accident wae the negligence of defendant's driver rather than 
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the deflection of the truck by the Ford car. [It was held in 


Mannen v. Borris, 338 Ill. 32%, that: 

"If the Seepemey of a witness is age ge | to the 
laws of nature or uni hitman experience, so as to be 
Sy Sy 
testimony, the court is not bound to believe him," 

The jury heard the witnesses and had an opportunity to determine 
their credibility and we are not disposdd to disturb the verdict 
as being contrary to the manifest reight of the evidence. 

With reference to the injuries, it appears from the 
record that plaintiff sustained injuries te his ribs, dorsal spine 
and pelvis. Pisintiff contends that he sustained a fracture of 
the illium, a portion of the pelvis. fhie is denied by defendants, 
it appears that two X-ray filme were introduced in evidence. They 
were not certified to this court for our inspection, however, and 
where the record shows the introduction of evidence which dees not 
appear in the bill of exceptions, me must presume that the same tended 
to sustain the verdict. It was so held in People v. Niehoff, 266 il. 
103, and Rehfuss v. Hill, 243 111. 140. 

Martha Lehman, plaintiff's mother, testified that sfter 
the aceident Arthur was taken to the North Avenue Hospital rhere 
they pleced him in a cast in bed; that he remained at the hospital 
for a week and was then taken home in « cab, where he resained 
another two weeks before the oust was removed; that subsequent to 
the removal of the cast he had to stay in bed for four weeks, being 
unable to walk; that thereafter he was able to sit up in a chair 
for another four weeks before he was able to walk; that he wae thus 
incapacitated for more than two months. She testified further that 
before the accident Arthur was well and strong, and had never been 
injured before, but that subsequent thereto she noticed that he 
"kind of drage one foot", and"when the weather changes he seems to 
become exhausted." 
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There is no doubt from the evidenee that plaintiff 
was severely injured and in view of the testimony we do not regard 
the verdict ef $2,000 as being excessive. 
: For the reasons stated the verdict of the trial court 
will be affirmed, 
AFTIRMED. 


WILSON, Pode AND HEGEL, J. CONGUE. 
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WILLIAM H. MO FADD 


Ve 


IN RE ESTATE OF KATHERINE 5. 
SWIFT, Deceased, 


Appellee. 






Opinion filed May 13, 1931 _ 


UR. JUSTICE FRIEND delivered the opinion of the court. 

Wiliiam H. MoF¥adden filed his clsim in the Prebate 
Court of Cook County for board, room and personal services /attendant 
rendered to Ketherine & Swift, deceased, from Februsry 26, 1923 
to February 6, 1927, being 202 weeks at the weekly rate of $30, 
making a total of $6060. On trial before the Probate Court the clain 
was disallowed. Thereupon the claimant appealed to the Circuit court 
of Cook County where the cause was tried de nove before the court 
and a jury, upon stipujation of the parties thet the transcript 
of the testimony taken in the Probate Court should be used as 
testimony in the Circuit Court. At the conslusion of sil the evi- 
dence the court directed « verdict in favor of defendant and entered 
judgment, from which this appeal is prosecuted. 

io attempt was oade by claimant to show that any 
personal service was rendered to the deceased, as alleged in the 
statement of claim, nor is there any reliance upon an express contract 
between the parties, The claim is founded upon an implied contract 
arising from the relationship of the parties and the fact that 
deceased resided in claimant's household for a period of approximately 
three years. fo support his claim evidence was offered on behalf of 
claimant to prove that he and the deceased were not blood redations; 
that deceased lived in hie home for the stated period, and that the 
reasonable value of her board and room was $20 per week. All of 
these facts are readily admitted to be true by defendant, and it is 
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conceded that from the proof thus made there arises on implied 
contract for services between the parties and « presumption ef en 
agreement on the part of the deceased to pay the reasonable value 
ef such services. However, this presumption is 1 mere legal conclu- 
gion arising from the relationship of the parties and the attendant 
circumstances, and may be rebutted by other evidence. (In re Est. 
of Dedmore, 257 Ili. App. 519; Jeger v. Kobinson-li ash Ge., 340 Ill. 
81.) 

To rebut the presumption thus raised, defendant proved 
by competent witnesses that while Mrs. Swift iived in the NeFadden 
household, she regulerly paid *7.50 each week toward the mid's 
selary of $15, purchased groceries and supplies for use in the 
household, wsited on the table, helped wash dishes end otherwise 
assisted in the work of the house, These facts likewise are uncon- 
tradicted. 

In rebuttal claimant offered the testimony of John ¥. 
Yoods, who stated that while MeFadden was abecnt from the city in 
September, 1926, Mrs. Swift came over to HeFadden's place of business 
to get some soney from the witness, who was there employed, with 
which to run the household; that in the course of the converastion 
Woods said to her, "that is a pretty expensive flat over there, it 
costs a lot of money to run it", to which rs. Gwift replied,"yes, 
it ain't costing se anything now, but I am going te take care of 
it later on,” 

It thus appears that the essential facts of the case 
are uncontradicted. The parties proceeded upon entirely different 
theories. Claimant relied on an implied contract. To overcome the 
presumption raised by cisimant's evidence, defendant proved that 
the deceased mid her share of the household expenses under « 
cooperative plan, This evidence was not offered to show payment or 
part payment under claimant's theory; it was offered to rebut the 
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presumption of an implied contract and to prove an entirely different 
arrangement between the parties, under which Mrs, Swift entirely ac- 
quitted her obligation to claimant, Gince the defendant sdmitted the 
facets upon which claimant's case is founded and made proof of its 
defense by evidence that is uncontradicted, no question of fact was 
left for the jury's consideration, unless it can be seid that Woods’ 
rebuttal evidence raised « question of fact, As to this, we are of 
the opinion that Woods’ testimony does not tend te support claimant's 
position. Loose expressions such as his, attributed to the deceased, 
amd indicative of the terms of a contract, are an insufficient basis 
for submission to a jury from which to find that such « contract in 
fact existed. (Smith v. Birdsall, 106 111, App. 264, citing Ulrich 
ve Arnold, 120 Pa. St. 176; Goliar v. Patterson, 137 Iil. 403.) 

4s we view the case, the presumption raised by the 
relationship of the parties was 2 mere begal conclusion, which could not 
be treated as evidence nor weighed in the seale against evidence, and 
that #s soon as defendant submitted its defense based upon facts that 
are uncontradicted, and entirely inconsistent with claimant's theory of 
an implied contract, the presumption of an agreement between the parties 
vanished entirely. (Qsborne v. Osborne 325 Ill. 229; Jeger v. Robinson- 
Hash Co., supra; Lobe v. H, Sarkman Cartage Go, 335 Ill. 335.) 

Gisiment thus failed to support its claim upon the 
theory of an implied contract, and there being no contention msde that 
an express contract existed between the parties and no proof in the 
record to sustain such a claim, we believe the court properly instructed 
the jury as a matter of law to find for the defendant. : 

For the reasons stated the judgment of the Circuit Court 
wiil be affirmed, 

AFFIRMED. 


WILSON, Pod. AND HEBEL, J. CONGUR, 
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SAM PAPAS and ANGELOS RENPAS, 

doing business as SOYAL 

RESTAURANT, é 
(Complainants) Appellees, 

a 


J4¥ES STASINOS and NICHOLAS 
STASINOS, 


(Refendants) Appellants, 






Opinion filed May 13, 1931 


WA. JUSTICE FRIERD delivered the opinion of the court. 

Sam Papas and Angelos Rentas conducting @ restaurant 
in the Gity of Ghieago under the name of Royal Resteurant, filed 
their pill ef complaint in the Gireuit Court of Cook Gounty, sub- 
sequentiy amended, alieging that they were tenents of James Stasinos 
under a vritten indenture of lease expiring on September 20, 1934, 
and containing the following provision: , 


*Lessor agreea not to rent ~y & other store in 
this building for restaurant purposes or light luncheons," 


The amended bili allieved that Nicholas Stasinos and 
Arthur Spaneles, as tenants of James Stasinos in the same building 
aa that oecupied by complainants, were conducting « confectionery 
store known as “Keystone Candies, ice Cream”, in which they were 
selling sandwiches, pie and other food and light lunches in connection 
with their business, and prayed for an injunction restraining the 
defendants from violating the foregoing covenant in said lease, 

Ansvers were filed to the amended bill, and the cause 
referred to 2 master in chancery, who found thet Nicholas Stasinos, 
a brother of James Stasinos, and Arthur Spaneles were the owners of 
the restaurant and light luncheon business complained of, and 
recommended that « decree be entered restraining them from conducting 
said businéss, and that James Stasines be restrained until Sqtenber 
39, 1934, or so long as complainants or their assigns should remain 
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tenants in possession of part of said mailding under the indenture 
of lease wentioned in the amended bill of complaint, from renting 
any part of the building to any verson, firm or corporation for ine 
as a light luncheon or restaurant ousinese, The court approved the 
master's report and entered « decree on Secember 18, 1929, granting 
a permanent injunction. 
On February 25, 1930, complainants filed a petition for 
a rule on James Stasinos and Nicholas Saaeinos to show cause why 
they should not be punished for contempt of court for violation of 
the decree entered by the chancelior, alleging thet the injunction 
theretofore issued had been violated by the sale of lunches on the 
premises of Nicholes Stesinos and Arthur Spaneles, On the return 
Gay of the rule James Stasinos and Nicholas Stasinos filed their 
joint answers averring that Nicholas Stasinos and Arthur Spaneles 
had sold, assigned and transferred their business to Jomes Stasinos, 
and that Nicholas Stasinos was then an employee of James Stasinos, 
When the petition for the rule and the answers therete came on for 
hearing, no counter affidavits were filed and no testimony ras heard 
before the chancellor, who upon consideration of the petition and 
answers and statesents made by counsel, entered the following order: 
said dateadtate, “Joose beadkaae ana" sidksias Sinkeee| . 
¢ y with the said decree aforesaid ond cease 21i 
Tuncheon and restagrant business in the stoxe at’ the 
southeast corner Austin Avenue and fiest North avenue, 
Chicago, liiinois, within two days." 

from which an appeal is prosecuted to this court. 

Counsel by their briefs have raised numerous questions 
of law with reference to the propriety of the court's order, based 
upon the validity of the covenant contained in the lease and findings 
of the decretal order and they seck to have us pass upon the merits 


of these contentions. 
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Inasmuch, however, as the order holding the defendants 
in contempt of court and directing them to cease violating the 
injunction within two days imposed no fine nor contained any provision» 
for committment of sither of the defendants to jail by reason of the 
contempt which the chancellor found to exist, we are of the opinion 
that the appeal should be dismissed, 

An order lacking the element of directing punishment 
either by fine or imprisonsent is merely interlocutory, and is not 
a final order or judgment of committment. (Moiven v. Melwen, 55 Ill. 
App. 340, Sercomb v. Gatlin, 25 Iii. App. 194.) The whole foree of 
the chanoelior's order was to direct defendants to cease all 
violation of the injunction theretofore entered, and to stop the 
conduct of the restaurant conducted by them, within two days thereafter 
it provides for no punishment of the defendants either by fine or 
imprisonaent, and is therefore not a final and apveslable order, 

For the reasons stated the appeal will be dismissed, 


APPEAL DISMISSED. 


WILSON, PJ, AND HEBEL, J. CONOUR, 










 etuahaskad off. patbion. pon +cs 

; _ dt pattatogy enare as yroverod ,soumeant ‘ 

2=s= 

1 edt 20 somagx ys Lixi, of on hemoyat ayad ont Ye tquetnce at 
tne at 948 am ats Of 





™ om ve made te | ei noe 
= ine ; ‘es sotete 


ieee a ie 
we on? ites Pe PH re 

J 4 ne a9e * eet geade 
; APG: TS kee 

rey? a saa, GHA she spabened 

eT 1 of 


= 
Rae pao wana eet. 3 
we? 2) Ca 

oe eS Te 

: PEAS oF ASS 

i gk mte faz 

SEG 











hap Op fae ; Mt Saaaly & i ae 
" Baa ne oo i as Bs 
af Sears te vie ee i gel Rn Ss ae or " - en 
Seed but hat ieee Gee noi aals .¥ eee 
> ees mt i eed yay eine i bib ty 
- ; Ree ‘see rite ya er ae 
. PEARS ’ mn Pe Cae i ee 
al tie RO ES a eo a 
a toma of mr NS i ot 
iS . i we see 
i nui ped 
ro pid 
VeLee " 
re Lace RTE 


7 i oN 
alt aga 
K Bn or tis # 


4 at Re » a 
mre seas Re ie wabees 
; ; 7. es en Y eek & ne 
wpa RSS copay 
ee aie, , ap 
. ht AE ee & " 
dad 2 ar ty 


afi. Ht eto wae 
“% 








THE CIRGUIT COURT 





THEODORE W. WAY, et al, ; OF COOK COUNTY. ss 
aa | | > 
Plaintiffs in Error, S9611.A.651 


Opinion filed May 13, 1931 


MR. JUSTICE HEBEL delivered the epinion of the court. 

This is a writ of error prosecuted by the defendants 
(plaintiffs in error), Theodore ¥. May and Beli R. May, to review the 
decree of the Gireuit Court of Cook dGounty entered in the foreclosure 
proceeding instituted by Donald 3. McWilliams and Hugh L. MoWillioma, 
Trustees, complainants (defendants in error) against Theodore W. May 
and certain other defendants. 

It appears from the record that on March 2, 1928, the 
eaid defendants, Theodore ¥. May and Beli R. May, owned the property 
known as 4620-22 Drexel Boulevard, Ghicago, Illinois; that the 
premises were improved with a 17 room J-story brick and stone residence, 
and a substantial S-story stable-garage-apartment on the rear of 
the land, which improvements originally ebst $45,000; that the house 
had been remodeled into a J-apartment building, the first floor renting 
for $150. per month; the second floor for $125. per month, and the 
third floor for #115. per month; that the 3-car garage and the 
apartment both, rented for 967,50 per sonth; that Theodore #. May, 
one of the defendants, valued the land at $800 a front foot, or a 
total of $48,990, and the improvements at $15,000, 

On the date “heretofore referred to, the seid defendants, 
Theodore ¥. May and Hell R. May, executed? #20,000, 6 per cent first 
mortgage on the premises, due on March 2, 1931; and thereafter on 
May 1, 1928, they executed a $10,000, 6 per cent second mortgage on 
the same premises, 
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fhe note secured by the second mortgage was owned by 
the complainant Gonald S, MoWiliiaws, which mortgage was foreclosed 
in these proceedings. 

On October i, 1948, the said Theodore ¥. May and Bell 
R. way, defendants, conveyed sxid premises to The Forty Six twenty 
Orexel Boulevard Suilding Corporation, en Iilinois Corporation, of 
which J. 3, Nedel was president, orgenized te erect on said premises 
a large 7-stery apartment buliding. This conveyance ie still in 
the escrow department of the Chicago Title & Trust Company; only 
$5,000 of the agreed consideration of $41,090 was paid by the 
eorporstion to the Nays. 

On the same date, viz., Gctover 1, 12928, the forty-six 
Twenty Drexel Boulevard Building corperstion executed » trust deed 
to scoure an issue of 613 bonds, aggregating €270,000, which waa 
recorded, the bonds, however, were never signed, negotiated or 
delivered, 

Both the Central Manufacturing District Bank and 
Bertram @ Winston, representing the owner of the °20,000 first 
mortgage, and the complainant, Goneld &. McWilliams, owner of the 
#10,000 second mortgage, refused to consent to the wrecking of the 
then existing iaprovesents on the premises, which improvements added 
$15,000 to their security. 

In the middle of November, 1928, without the knowledge 
of said mortgage holders, said J. 8. Nadel put a crew of wreckers on 
aaid buildings and completely demolished them; and sise without their 
knowledge, proceeded te erect « new 7-sbery aparteent building. The 
foundation work was completed; forms had been built, and concrete 
poured, and the walis had advanced to about haif a story above the 
ground, when the work came to a stop. Many of the forms were still 
standing, and quentities of materiels were on the ground. Some of 
the sewer work had been done, and a new sewer had been laid from 
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the propesed outlets of the building to the street; certain connec- 
tions had been made with the City water pipes, and a let of rough 
earpentry work had been done. 

Failure to negotiate the $279,000 lean, and failure on 
the part of J, &. Nadel to pay off the $20,000 first mortgage and 
the #10,000 second mortgage, change of piens in order to comply with 
a@ 38-foot front building line, and the inability to obtain a building 
permit from the #uilding Uepartment of the City of Chicago, on the 
plans tendered, prevented the continuance of the work. 

Thereafter, mechanics’ lien claims, aggregating epprox- 
imately $12,000, were filed aginst the premises, all claiming | 
priority over said encumbrances; and two suits were pending te 
foreclose mechanics’ igen claims, in one of which the owner of the 
$20,000 first mortgage appeared by counsel, 

The solicitor for the complainant, Donald S. WoWilliams, | 
who testified before the Master as to the legal services rendered 
and to be rendered by him and his firm, took into consideration the 
surrounding facts, and basing his opinion on 350 hours spent and 
the results accomplished, stated the fair, reasonable, usual and 
customary charge for solicitors in thie jurisdiction for like services 
to be $3500. This testimony was in the presence of Theodore ¥. May, 
one of the defendants, and his solicitor; beth of whom the record 
shows were present, In response to the daster's question, "Any : 
eross-examination?" Mays’ solicitor replied, “No cross-examination,* 

The Master upon filing his report on April 18, 1930, 
among other things found $3500 to be a reasonable fee to be allowed 
to the complainant, Donald 5. MeWilliams, for the services of his 
solicitor, to which Master's report these defendants filed no 
objection nor filed exceptions to the repert when presented to the 
trial court for approval. 

The decree of sale entered on March ll, 1930, fixed 
the debt due and owing to the complainant, Donald S. MeWilliams, 
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at $15,596.36, which included $3509 for solicitor's fees, and a 
second lien on the premises, subject only to the $20,000 first 
mortgage, and subrogeted ali to the mechanies' lien clisims, aggre- 
gating about $12,000, to the first and second mortgages. fhe waster's 
report had found the amount due the complainant, Bonald S. MoWillians, 
to be $14,996. 36, but before the decree was entered, séid complainant, 
on March 2, 1950, wae compeliedé to advance an additional §600 to pay 
interest on the $29,000 first mortgage. This was, therefore, 
included in the decree, 

Thereafter, 2 sale of the real estate was had under the 
terms of the decree, fhe Master filed a report of sale and distrib- 
ution, from which it appears thet the complainant, Donald &, 
MeWiliiams, was entitled to s deficiency degree against the defendants, 
Theodore ¥. Hay and Bell R, Way, for the sum of $3,728, being the 
difference between the sale price of £12,990 offered and paid by the 
complainant, Sonald 5, MeWiliiams, and the amount then due; and, on 
the same day, an order confirming the Master's report of sale and 
distribution and « deficiency decree, was entered by the court, 
without objection of record, | 

The only objection made on this appeal by the defendants, 
May, is that the soliciter's fees of $3500 allowed to the complainant 
Donald &. licWillioms, are grossly excessive. This may appear to be so, 
but there is uncontradicted evidence that 350 hours of service rere 
rendered by the complainants’ solicitor and that §3500 was a fair and 
reasonable fee for the work required to be performed in this case, 

Parties aggreived will not be permitted to stand by 
upon 4 trial and allow a Master's report and a sale under a decree to 
be approved by the court without objection, and then expect a review- 
ing court to consider the objections which should hsve been called 
to the attention of the trial judges It is too late for these 
defendants to object to this allowance st this time, 
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et #1 v. Stoddard, 203 Ill. 424; 


Kronkrite et a1 ‘: my Oe 82 RC ge 
Obermann Srewing Co. erking, e . Py 
108 Ili. App. 129; 


Sampson, et al v. lieely, Trustee, ¢t ai, 
dekauis Sttia's erent Gen” aiken, et al, v. Franklin, 
187 Ill. App. 388, 

The complainant Donald &. MeWilliams has called our 
attention to the fact that the decree, which was a draft of the 
Master's recousendations, was OsK.'d and signed by the defendants’ 
solicitor before the decree was signed and entered in this cause; and 
therefore by such act it became a consent decree. Such is the rule, 
and @ case in point is Bergman v. Rhodes, 334 Ill, 137, wherein the 
court said: 

“& consent decree is not a pete determination of the 


rights of the parties, It not purport to represent 
the judgment of the court but merely records the agreement 


of the parties. A decree so entered by consent can not be 
reviewed appeal or writ of error. Cepdne ¥. Doughty, | 
251 ill. 396; Galeay vy. 231 id. * ean y 
be aside by an origi HOR 5 ag gg a bill of 
review. eeostety Ve . °) In oo 
Benevolent ety v. fee, » 283 Ill. 99, it was 

e @re neither party sEiseted to a master’s report, 
a decree in accordance with the master's finding, which was 
approved before entry by the 03 K. and signature of counsel 
for both sides, became a consent decree, that rhere an 
attorney is the counsel of record for a client, his agreement 
in the conduct and management of the litigation must be 
considered ae the agreement of his client, and if any of his 
acts are without ficient authority ss between him and his 
Client the remedy of the client is agsinst the counsel.* 

The motion made by the compiainants, Donald S. MeoWilliams 
and Hugh L. WoWiliiams, to quash the writ of error, will not be 
entertained, for the reason that the questions called te our attention 
by thet motion are disposed of by this court in this opinion. 

The deoree, the order confirming the taster's report of 
sale and distribution, and the deficiency decree, are, accordingly, 
affirmed. 

AFFIRMED. 


WILSOR, P.J. AND FRIEND, J. CONCUR. 






te 





an ye ia Wea mm ad 
LAR sgholy WES, ghd 








ee DOR. SE Seeees 


; " <a 2 men | : fein OF PAE Su. war 
‘eat 20 Ptah, 4 aon odin .soreeh oat tate teat pat ot moteaette 

tatashasish edt yd boayte bus BY alo | now ,anottan 
bats joeuss aide ai boxetas bis bangae aa sores of 


i te Ses 









aoe we gee 
et ® a wr quaee 
ae eeeeat e2etaed often 
tmomnerys aid ,#aeife s tot ay to 


ae errs ns a ai hae erkehte anes os ) 
iin ie upd ott it ed ) 
| ge PELEVON 58 DLamot yedasnthiqnoe bite qu thew momen eur 8 8 8 ome 
et tor Like ,torte te tity ede dedwy Od ,oues i Liwow wd! digit bah 
| pohenbdte tue of Dolled eno tteeup oud tad} ROkowT wie Tet deakabentne 
| <tottiee wid? ad tuseo' bidt yd TO beaeqekh ose Rolten bint 
(to Pxoget etxerane oft galmritaoe sbi" edt \ooTeSD! Set 
| ‘ elgedbrooes yoxe yootoe’ psamenneed ont bas onineemngionpe nem elon 
ee nT thos) 
ey eke w pG ae CPA Oe MD OL Lm ah aR ’ 


Fah a aks t i ety Wi My Po Son i Rak ee ee e 


_ FIOWOD +o CHMERT GA, opt 4 RORATE 








34533 
JOSEPH SZAREK, & minor, by 
AWNA SZAREK, his mother and 
next friend, 
Plaintiff in Urror. 
Ve 
JOBEPHIBE SUM SZAREK, 


Defendant in Error. 






SUAERION COURT, 


eons COUNTY. 
. L 
29611.4.651' 


Opinion filed May 13, 1931 


BR. JUSTICH HEBEL delivered the opinion of the court, 

This case is before us on a writ of error prosecuted 
by the complainant (plaintiff in error), by Anna Searek, his mother 
and next friend, to review the record of the trial court in dioniozing 
the complainant's bill for want of equity. 

The complainant filed « bill to annul & marriage on 
the ground thet the complainant, 2 minor seventeen years of age and 
under the statutory uinimum age of consent, which is eighteen, vas 
without legal capacity to enter into a marriage ceremony; thet the 
complainant entered into the mrriage ceremony under duress brought 
about by the defendant's mother, with the knewledge and consent of the 
defendant, and by reason of a marriage license being procured by 
freud; and that said marriage was not consummated or ratified by the 
complainant when he reached the statutory minimum age of consent. 

The defendant, being also = minor, through her 
guardian, ad jitem, answered the bili, not admitting or denying, 
byt demanding strict proof. 

Upon the trial, evidence defeloped that the defendant 
had a child born to her one week before the sarriage ceremony ras 
performed, but the complainant denied that he was the father of said 
child, and the court, after a hearing, dismissed the bill for want of 
equity. | 

From Gn examinetion of the record, we are of the 
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opinion that this case must be reversed, and thet it will not be 
necessary for the court to somment on the evidence, exeept to point 
out the facts that warrant a reversal and 2 new trial. 

The mother of the defendent, Mary Sum, signed the name 
of complainant's sother, who was not present, to an application for 
& marrizge license, and was sworn to the facts set up in the epplic- 
ation, the necessity for such act being the fact that the complainant 
was only seventeen years of age, and consent of the parents was 
necesszry in order that the County Clerk iseue a marriage license to 
the parties. Such act by the mother was a violation of the statutory 
provision under Chap. 89, Sec. 3, Cahili’s [il. Rev. Stats., and such 
violation was admitted in open court. This witness when testifying 
indicated that an oath to tell the truth seant very little, and her 
conduct on the stand called for a reprimand by the court. 

The complainant teutizied that the mother of the defen- 
dant appeared before the County Clerk, in the presence of the complain- 
ant and the defendant, and falsely represented herself to be Anna 
Sgarek, the complainant's mother, and signed the name of the com- 
plainants mother to the applicetion for the marriage license; that 
at that time the defendant's mother showed the complainant a black 
bag with a revolver in it, and told hia that if he did not sign the 
papers handed to him at the Clerk's window and answer the Glerk's 
Questions sa she wanted him to, she would kili him and his mother, 
or have the "Three tough looking fellows", who were standing there, 
kill them 

The complainant further testified that thereafter the 
complainant, whble on his way to supper, was taken by force, in an 
old car by the three sen that he saw at the marriage license window 
to the defendant's home, and the defendant's mother agsin threatened 


him; that he was then taken by force in the same car by the same men 
to within a biock of St. Bonifact Church, and wae teld to stand on the 
@idewalk, and, after the defendant and her sister arrived, one of the 
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three men got out of the car and came up to him and said, *if you 
don't go through with this marriage, we will get you when you come out} 
and showed him a revolver; that the sarriage took place at 7:30 in 
the evening, and that after leaving the ehurch he was further 
threatened by the defendant's saother not/tell his mother, or any one 
of his family, or he would be killed. This evidence of the complain- 
ant is not denied or contradicted by any evidence offered by the 


defendant. 
From this evidence, the compisinant was not « free 


agent, but was impelied by the threats of the defendant's mother and 
made to enter into = contract of sarriage. Some of the threats were 
made in the presence of the defendant in this oase, and it would seem, 
where auch facta were testified to by the complainant, that evidence 
bearing upon the charge should have been presented on behalf of the 


defendant. 
The decree entered in this case is manifestiy against 


the weight of the evidence, and the court was in error in dismissing 
complainant's bill for want of equity. 

There is evidence in the record offered by the defendant 
whieh is subject to criticiem, but in view of the fact that 4 further 
trial is necessary, this court will make no further comment, except 
to say that the failure of the defendant to enter her appearance and 
file a brief does not assist this court in determingng the questions 
before us, 

For the reasons indicated, the deeree of the court 
dismissing the complainant's bill for mnt of equity is reversed and 
the cause remanded for « new trial. 

. REVERSED AWD CAUSE ARPMANDED. 
VILSOR, ¥.d. AND FRIEND, J. CONOUR. 
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MR. JUSTICE HEBEL delivered the opinion of the court. 

This is an appeal by the complainants from a deeree 
A@iemissing complainants’ bili for want of equity. The bill is for the 
reformation of « renewal clause in a lease and for specific performance 
of the lease as reformed, After » hearing, the court dismissed the 
bill for want of equity with specific findings te the effect that: 

The complsinants executed the lease with a fuil and complete knowledge 
of ite teras; there was no fraud in the execution of the lease; there 
is no evidence of the true rental value of the premises; the renewal 
Clause is vague and indefinite as to fubwte rental; there ic no 

fraud, accident or mistake as a baeie for reformation, and that the 
complainants have an adequate remedy at law. 

In Mey, 1925, compiainants lensed « store from the 
defendant, known as 4739 South Ashland Avenue, Chieage, Iliinois, for 
a five-year period, with a clause giving on option for « renewal for 
five additional years ot such rental as, “the Lessor, her heirs or 
aseigns shell determine to charge". A tendered renewal lease by the 
defendant, fixing the rental at $2,000 per month, was rejected on the 
ground thet the rent was unreasonably high. fhe complainants’ theory 
is thet they were induced to sign the five-year lease by the 
defendant's contemporaneous oral promise to be reasonable in fixing 
the rentel for the rental period; that the defendant arbitrarily 
fixed the rental unreasonably high, which constitutes « fraud; that 
the court should reform the lease by striking out the language, “as 
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eaid lessor, her heire or aasigne shall deteruine to charge," and 
insert in lieu thereof, apt words expreseing 2 reasonabie sum as the 
rental for the renewsl period, and decree specific performance on 
that basis. 

On the other hand, the defendant contends that the 
transaction is free of fraud; thet the lease is the one the parties 
intended to execute, and therefore not subject te reforustion; that 
the lease has been fully performed, and that the vensunh elause is 
void for uncertainty. 

This controversy higges on the construction of « pro- 
vision in the lease between the parties to this litigation, which 
provision is in these words: 

#4 renewal lease for the further term of five years, at such 
Sted cenmtaaes aketnee the | fone eee on Mi Bans 
at the rate of the present monthly rentei.* 

It appears from the facts in evidence that at the time 
the lease was executed by the parties, the question of an extension 
at the expiration of the term of the lease was the subject of 
negotiation. The complainants were desirous of a five year extension, 
at a rental of $325 per month, but the defendant would only consent 
to the extension upon the terms incorporated in the lease, which was 
finally agreed to by ali parties, 

The compleinants contend that the act of the defendant 
in tendering a lease at 2 rental of $3,900, was fraud and not in 
accord with the intention ef the parties, 

5 There was no fraud charged in respect to the execution 
of the iesse. The facts indicate that the subject of reneral was 
discussed with the parties before the execution of the lease, and 

as a result of the disoussion the provision incorporated and written 
in the lease wae the agreement of the parties, and that by that sot 
all contemporaneous oral promises or agreements were merged in the 
written document. 
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The parties te thie iitigntion were persens of business 
experience and must have understood the seaning of the words used, 
“at such rental as the lessor sheli determine to charge for said 
premises." The language is not ambiguous; ite meaning is clear. The 
lessor reserved the right to fix the future rental for the extension 
period. fhe fact that the rent was fixed at $2,990 per month by the 
defendant was a right which she had reserved in the contract, and 
this court wiii not interfere or exercise ite judgment in determining 
whether or not the amount was a reasonable one. There is evidence, 
however, that a tenant rented the entire building at a aonthly 
rental of $1,000. The complainants may have believed that the 
defendant would fix a more reasonable rental for the extension period, 
and if in their opinion the rental was not reasonable, they would be 


under no @bligation to continue in possession, 
The contract waa entered inte by the parties, and the 


court will not, under the facts in evidence, modify or amend the con- 
tract of the parties, nor interfere, except to enforce its provisions, 
The rule is that a court of equity will not reform an instrument shen 
it was prepared in the presence of the parties, read over: by them, and 
signed without mistake as to its wording. tone of the subject aatter 
agreed upon between the parties was left out by the writer; nor wap 


apy that had not been agreed upon inserted. Jolsey v. Neeley, 46 Ill. 


App. 387. 
The instant case comes within this rule, and the conm- 


plainants are not, under the facts, entitled to the relief prayed for, 
The defendant offered to perform, after the three months’ notice was 
given by the complainants and tendered a lease, at 2 monthly rental of 
$2,000, which was not accepted by the complainants, and for the 
reasons indicated in this opinion, the decree entered by the trial 
court dismissing the complainants’ bill for want of equity, is 
affirmed. 

. ORORER APFLRMED 
WILSOS, P.J. AND FRIEND, J. GONCUR. 
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MR. JUSTICE HEBEL delivered the opinion of the court. 
The plaintiff, The Guarantee Company of North America, 
® corporation, brought suit in aseumpsit against mm. VY. Hoier, 
defendant, to recover upon an alleged indemnity egreement between the 
defendant and the plaintiff, A trial eas had before « jury, and 
at the close of the case & verdict was returned assessing the 
damages against the defendent, wm. V. Holer, in the sum of 12,523.72. 
After motions for 4 new trial and in arrest of judgment were overruled, 
judgment was entered on the verdict. To reverse said judgment this 
appeal is prosecuted by the defendant. 
The plaintiff filed in said cause a second amended 
declaration, which was further asended and consisted of tro counts, 
to which defendant filed e plea of the general issue, with notice of 
special defenses under seid plea, together with his affidavit of merits. 
It appears from the evidence in the record thet on 
September 24, 1925, the Inland fngineering Company, of Hammond, 
Indiana (hereinafter referred to as the contractor), made application 
to the Guarantee Company of North America, the plaintiff in this eause, 
for a certain surety bond running to the Zliks Realty Company, of fast 
Chieago, Indiana, in the penal sum of $58,965, in connection with a 
contract alleged to have been entered into on said date between said 
contractor and the eaid ike Realty Company (hereinafter referred to 
as the owner), for the furnishing of all labor and materials, and 
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for the heating, ventilating and plumbing work to be installed in a» 
certain S-story and basement building to be erected for said owner. 

As & result of said appiication for the bond, the 
plaintiff corporation did execute said surety bond to eaid owner, on 
the 24th day of September, 1925. An indemnity agreement atteched 
te the application for the aurety bond was executed by the defendant, 
Wa. VY. Hoier. Subsequent to the execution of the surety bond, on 
September 30, 1925, the owner and the contractor entered inte « 
building contract, setting forth the work to be performed, the terms 
and conditions of employment, and ali watters relating to the 
contractor's duties. 

Thereafter, the contractor proceeded with the vork under 
ite contract, and from time to time submitted estimates of work com- 
pleted and its vaiue in dollars and cents to the architect, who 
examined the estimates and the work to determine their correctness, and 
issued his certificates authorizing payment to the contractor. This 
continued through the month of September, 1926, when the contractor 
submitted for approval his eleventh estimate introduced in evidence, 
shewing in figures that the entire contract vith extras had been 
completed and a badance due the contractor of (14,554.22. The evidence 
shows that the architect examined the same, inspected the work, and 
thereupon, on or aboug the 10th of October following, issued his 
architect's certificate in the sum of 94,099, which was pnid to the 
contractor. 

Foliowing this payment it appears that the owner of the 
property made compiaint to the plaintiff corporation that the contrac- 
tor was not complying with his contract, and there is evidence that 
notice was given to the defendant of such alleged default and calling 
upon him to save the plaintiff harmkeses from and by reason of having 
executed ite surety bond, which, however, is denied by the defendant, 

It appears from the evidence that after the payment to 
the contractor of the sum of $8,000, there remained due ssid contractor 
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the sum of $7,654.70, which was in the hands of the owner, and it 
also appears that the owner made nus¢rous payments between November, 
1926 and September, 1927, totalling $7,505.34, leaving a balance in 
the owner's hands of $348.45, which it turned over to the plaintiff 
company; and that the claintiff company in July and August of 1937, 
paid out a total eum of $12,288.48 direct to sub-contractors. It 
appears thet these payments were made by checks issued by the plain- 
tiff company to the individuals therein named. 

There apsears to be no question ag to the date of the 
execution of the application for the surety bond, the execution of 
the surety bond and the execution of the building contract. The 
record discloses some conflict inithe evidence as to whether the 
contract of indemnity of the defendant was executed on the date it 
bears, or whether it was executed some time iater. 

it was on the question of the date of the indemnity 
agreement that the defendant oslied as his witness Yrank J, Opelka, 
and the defendant contends that while the witness was on the stand 
testifying the trial court wade remarks in the presence of the jury 
which tended to diseredit the witness, and which were prejudicial te 
the defendant, who offered this witness. In support of this contention 
the defendant quotes from the record the following: 

en I would like to ask a question. 
OB. 
Q. be you went the Court and jury to understand you testified 
to this signature as 4 witness and there wasn't any signature 
there? A. The os char was there when 1 signed it, 
Q@- But you witnessed the signing, didn't you? A. I did not, 
Qe Well, wheat do you understand a witnesa to be te a document? 
2 Well, you are supposed to see a document signed. 
2 And you did not gee it? A. I did not, 
-_ you oe he did not sigs ao yen Shapeds Ae I knew it. 
4 celia: soy were perpetrating a ence game 
iat Ae I wouldn't say that. r 
~ netaaakenrs I object to those remarks. 
the Court: Don't you know that is what it was if your testimony 


is true here? You are testifying to 4 signature thet you did 


not see and you did net knowe 
Ae Yes, your Honor. 
Qe For what purpose? A. Just to complete an applicstion. 
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Qe To submit to some other company, wasn’t it? A, Yes, air, 
Q@. Yes, se an indemity bond? a. Yes, sir. 

Q. Well, what was the effect of it? was it not to fool the 
other company, whatever company they tock it te? 


Mr. Reinecker: Now, if your Honor please, the bond had already 
been written and the evidence shows - 


My. Kealy: The evidenee does not show any such thing. 


ur, Reinecker: I am going to object to 211 of these questions 
asked by the Court and I am going to ask the jury te disregard 
th beernuse I don't think it proper, especially coming from 
the in that light. 


The Court: Here is thie aan in business in Chicago twenty- 
four bagers: Coming and testifying to an absolute falsehood 
that obvious in itself. 

ur. eeremmer! Eeeatth, Stunna 30 An thao = ae 
ordered disregard because mproper. 2 
man Gomes in here, simply testifying he signed as @ witness, 
a document for the purpose of completing it and sending it 
to a surety company, after William ¥. Hoier signed it. 

And, again, the defendant called our attention te the 
remarks of the court during the examination of the witnese Karl 0D. 
Horris, exiled on behalf of the piaintiff, as follows: 

“lr. Gooke: The questioncof your Honor was as to who employed 
the Gwin City one psa Com - iI sseume he supervised it, 
but they were employed te do it. 


iz. Kealy: The Twin City Piumbing dompany did the work for 
the Alike Realty or the Iniand Engineering Company. 


Mr. Gooke: I object to thet. that is 2 conclusion and that 
is an ultimate fact for this jury to say. 


The Court: If you know, who employed the Twin City Plumbing 
Company to do the work, teli us.” 


Compiaint is also made by the defendant that during the 
examination of the same witness, the following scecurred: 
* Exception. 
Mr. Gooke: And for the further reason, if the Court please, 
there has not been shown here there were any unpaid billig, 
nothing in this record now tending to shor it. 
The Court: They are trying to chow it as hard as they can. 


Mz. Cooke: Well, now, I object to the statesent of the Court, 
This is a matter for the jury, and that indicates the 
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Gourt's vier upon an ultimte fuct here, 

The Court: You are bound to get error in this reeord. I 
will give you all the chance you want. Your ebjection is 
overruled. Proceed. 

ur. Gooke: I object to the latest statement of the court, 
The Court: Ail right, keep on objecting. 

Exeeption." 

It is urged thet from the remarks cslied te the Court's 
attention the defendant did not have a fair triai, and thet they 
were prejudicial to the defendant whe produced the wi tnesa,Ovelks 
as was also the criticism of the conduct of his attorney, so that the 
verdict returned was not a fair verdict. 

7 The plaintiff's reply te this contention is thet there 
was no excuse whatever for any of the testimony offered by the witness 
Opelka; that the colloquy complained of between the court and the 
witness Opelka was not prejudicial to the defendant, and further that 
the tactics of defendant's counsel upon the trial of constant and 
repeated objections were obviously ihtended for the purpese of vexing 
the triai court and confusing the jury, 

Both parties to this litigation rely upon the decision 
of the Supreme Court in the case of Dunn v. The People, 172 Ili. 5832, 
in which the court says: 

preg a ene 
srestinesd Settune Sestennt voles "Gis er wntaseaets? 
witness or faoilivete. the progress. of & trial, without in any 
degres aiiauiaine te @ jury or soouneng distrust in the minds 
of the parties or their at ip yet the examination of 
witnesses ie the more appropriate function of counsel, and it 
tlomnt in'e high cegeecg ven sain justiiy' the presistne fede 
in entering an extended examination of 

& witness, and aa tat the euneeine ef a sound diseretion wili 
seldom deem such action necessary or advisable, ' * 

This ruling of the Supreme Court is pertinent in this 
onse. While o trial judge should, and it is his duty, by earéful 
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questions put to & witness to clear up facts that appear to be con- 
fused and which would facilitate the progress of = trial, still it is 
net hia duty te criticise the testimony of a witness by the use of 
such words as “a confidence game*, and “absolute falsehood", which 
appears to have been done in the instant case and no doubt infiuenced 
and created « distrust in the minds of the jury, which affected their 
judgment in passing upon the rights of the defendant. the attitude 
of the judge should be such that the jury will not be infiuenced by 
anything said by him in their presence during the trial. ‘onetines 
a trial judge is sorely tried, and he may be vexed by the conduct of 
counsel, or @ witness, still he should only in the absence of the 
jury reprimand counsel, as well as the witness, if occasion requires. 
Generally, examination of witnesses is for counsel in the case, and 
a trial judge is never justified in conducting an extended examination 
of a witness. The trial judge is to pass upon objectiona made by the 
attorney offering such obgections, but occasion should not arise 
during the trial for the court to remark in the presence of the jury, 
by way of criticism, that the attorney is, “bound to get error in 
this record", and thet he is going to get a chance. 

The court mey, during the absence of the jury, adwonish 


an attorney where it is plain that the objections are trivial and are 
made only to delay and interfere with the administration of justice, 
and, in & proper case, the court aay punish, if on attorney so con- 
ducts himself as to interfere with a proper and orderly disposition 


of the trial. 
Other questions have been called te the Court's atten- 


tion, but in view of the conclusions we have reached, it will not be 
necessary to pass upon them at this time. 
The judgment is reversed and the cause remanded for a 


new trial. 
REVERSED AND REMANDED. 


WILSOK, P.J. 48D FREEND, J. CONCUR. 
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WR. JUSTICE HEBEL delivered the opinion of the court, 

This is an appeal by the defendante from a judgment 
for the plaintiff and ageinst the defendants in the eum of $3,927.94, 
entered by the court upon the verdict of the jury after overruling 
motions for a new trial and in arrest of judguent. 

The declaration avers thet on the 7th day of Warch, 1924, 
the plaintiff was desirous of purchasing a certain piece of real 
estate, known as The wesley Apartments, located and situated in Oak 
Park, Iliinois; that the defendants were or pretended to be the owners 
of said property, and that they entered into a contract on said date 
with the pisintiff, in which they agreed to convey said property to 
the plaintiff within o reasonable tize specified in the contract, and 
which said contract was signed by the defendants. 

The declaration further averse that although the time has 
long gone by since the exeoution of the contract, the defendants have 
refused and still do refuse to convey the property to the plaintiff, 
and that at the time of the signing of the contract, the plaintiff 
deposited with the defendants the sum of $3,000, te be held as 
earnest money by the defendants. 

it is further averred that notwithstanding these facts, 
the defendente have refused to convey the seid property and have 
retained said earnest money, 

The defendants filed a demurrer te the declaration, 
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which was overruled by the court, and thereafter filed « plea of the 
general issue to seid declaration. 
4n order was entered that the plaintif{ file a copy 
of the instruaent sued on, which was done. 
The defendants contend that A. Rh. Fowler, Judge of the 
City Court of Marion, Illinois, was not suthorized by law and was 
without jurisdiction to preside as = judge in the Superior Sourt in 
the trial of the case now before this court, for the reason that he 
was not properly authorized in the wanner previded for by statute. 
It appears that an order was entered by the Executive Committee of 
the Superior Court of Cook County aa follows: 
dl "It is ordered by the Hxecutive Committee that — 
R. Re Fowler be and he is hereby assigned to take up the 
call of Judge Walter *. Steffen Somuon Law Calendar Ho. 12, 
in Room 939, Court House, ss Monday, May 12, Ae Oe 
1930, and until further order of said Committee, * 
The defendants admit that Judges of the several Girouit 
Courts of the state may interchange with each other and perform each 
other's duties, which appiies to the City, County and Prebate Courts, 
but not to the Superior Gourt of Gook Gounty. However, this question 
is not 2 new one, and this court in the case of Yesely v. Pribyl's 
Estate, 195 ili. App. 314, in considering « question similar to the 
one we have before us, reached a conclusion contrary to defendants® 
contention in these words: 
"Section 245 of Chapter 37, Rev. &t. (dj. & Ae Par, 3294), 
clearly seems to authorize judges of city courts te hold 
court for Gireuit Gourt judges in Sook county. The section 
‘such pF mcg ny th iik i 
wi ike privileges as the judges of 
He po and county eourts, interchange with Pt other, and 
with the judges of circuit, superior, county and probate 
courts, and asy hold court for each other, and ee 
of cizouit, superior, county and probate courts, and perform 
each other's duti¢e, and the duties of judges of circuit, 


superior, county and prebate courts, when they find it necess- 
er convenient.’ 





mh American G2 TY UBe Ve 226 Til. 337, it 
was th: aer th atute a ; e of & city court was 
qualified to preside at the trial ® cause in the Gireuit 


Court. See also, — in v. He 182 Ill. App. 
477, in which this identical question was involved,® 
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The piagita in the instant case is in the same form ag 
that passed upon by this court in Yesely v. Pribyl, supra, © ©. 
and the court cites ss authority for ite conclusion the Supreme Court 
in the osse of Keitz v. Eeople, 77 121, 518. No question, hovever, 
is raised by the defendants in this case as to the form 

From the recerd, we are inclined to folier the opinion 
of thie court in the Pribyl case, and hold that the judge presiding 
at the trial of the case now before us on appeal, was properly author- 
ized by the statute and presided at the request of the judges of the. 
Superior Court of Cook County. 

It is urged that the declaration does not state & cause 
of action. It appears from the record that the defendants filed a 
demurrer to the declaration, which wae overruled, and thereafter filed 
a plea of the general issue. The general rule is that pleading over 
to the merite after the overruling of a demurrer will waive a 
defective statement of « good cause of action, and admit the sufficiency 
of the declaration. Wolf v. Powers, 241 111. 9, A further rule is 
that before judgment, the declaration is to be strictly construed 
ageinst the pleader, and that efter judgment the pleading upon which 
it is based is to be liberally construed to sustein the judgment. 
Smith v. Butledge, 332 111. 150; Koumbos v. City of Chiongo, 332 111.70, 

For the purposes of this case the declaration is | 
sufficient to sustein the verdict. An action in ssaumpsit will lie 
to recover aoney obtained by the defendant from the plaintiff, which 
in equity and good conscience the defendant hes no right to retain, 
and in such case the law implies a promise to pay. Greenwood v. 
Thompson Go., 213 Ill. App. 271, Stewart v. Brady, 200 Ili. 445. And 
this ia implied by law in the event of default on the part of the 
defendant, although the defendant did not make an express promise, 

The next point urged by the defendants is thet the 
plaintiff erred in not filing a bill on the equity side of the court 
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for reciesion of the contract, on the ground of misrepresentation. 

sé Pheintiff answers this contention by stating that the 
plaintiff's suit is brought upon a contract which is in full force 
and effect, and which was breached by the defendants, snd that the 
plaintiff is merely secking the teturn of hie money beenuse of the 
failure of the defendants to fulfill the terms of this agreement. 
fhe record sustains this contention. 

The contract is dated March 7, 1924, Suit was fiied 
by the plaintiff on January 10, 1927, and a trial was hed on May 12, 
1930. The record is silent as te any offer avde by the defendants 
to perform at aw time. It may be that the plaintiff had » choice 
of remedies, but he elected to sue in assumpsit, and for the reasons 
indicated by the court, this was a proper action under the facts 
in evidence, 

The defendants complain that the court erred in per- 
mitting the plaintiff, over objection, to introduce evidence of 
Conversations that were had prior to the aaking of the contract. The 
contract involved in this litigation required the defendants to 
furnish the plaintiff «a guarentee policy or a Certificate of Title 
from the registrar of titles within a reasonable time, and what is 
@ reasonable time is to be determined from the surrounding circum- 
stances and the expression of the contract itself, Upon the margin 
of the contract the following is written: 


This memorandum is not signed by the porties, ond is 
not embraced in the body of the contract. fhe rule is that all 
conversations prior to or at the time of the execution of a sritten 
contract are mevged in the agreenent, and thet parol evidence bs not 


-a- 
did hein y's Msand od“ 


et MER 


ent tade gaktate Wd Bo ttaetHe0 elds orewane vubtatals ra ci imate ial 
“eoret Liut ai 62 deity tomntnoe » aogy tdguord wf ¢ alg 
edi dads hue yetnonavtsh oat YW hedoavta ome detdw bac 4 ; bas 
na w send as ate aE eee Se 
eee | asi bid enred ode Assia 08 ila la , EPR, 
“belit sow rhe pies 7 dora bersb ak soertnen oa lh aad rae 
Gi Yat Bo Hed osu Lntsd «© bus FOOL .6b Yxausot ao 3 imtala eae ¥ 
protniephahpelpbecbinrtecs 6. fo i 
‘eelods © bad Ulitniaig ods teat od You 2h  semtt wa 1; ns Mf. 
tmonaon od sot bs <Ftoqmase at on oF beteade od fut 


Steak sat alee Rakion seepag 4 tay okt ene ; ; | 


















nog mt herrea faves ote ‘tate atasquwe egushastab + ‘edt ry niu aa pi 
| Ye sonsbive coutontat et stettqatds bed stutaiadg, ant galttio— 
| edt ,toetto00 eft te gitinn sat of xolxg bad exew tad? snoltoerevagg 
at stssbaoted oft hetiupst moltagie ss gids al baviavat soeetaon | 
el#it to ot o0 Rie 8 10 Yriog astastmry 6 witonbalg st, deters’ , 

ak ‘tade bre sonit sidenossot # ahdt ly eeitis to wantetget edt ont 
 muothe gatbavorae odt mort beaiareteh od of ab aukt oidenoseox 8 

akgten of? mogd tients taaxtuge odd We sokcactgee edt hae seonate . 
‘mers ine ai gatwoiiet eat seatéaeo od? Xe. 

aysh OF mLdt ix bot aumuence w6 of toextaas ‘g7* Seay 

Settieh ot Woeee es diets Leste s ohaw’ tone . | oth ae 

ease todd th wed? Viwewes hd | A ia 

sao taniamos tot sidali of don tataer Blew 

eh bas woitrey edt yd dongle tom et aubantoees eat zm 
ike ¢adt wl olvx od? stowttnoo et to Yhod one wh beortdms toa, 
sottite « to sobtuoexe ont te ok ont te to of toby anol ssxevaeo 


ton o@ sonebive Loreq tase bas atnopoeg. ant eh bopten ors Inattnos 









- &B - 

permissible to alter or vary the terms of the contract, except in 
ease of ambiguity, where « resort to parol evidence is necessary, 
not for the purpose of altering or changing the contract but in order 
to ascertain the true seaning of the parties. This rule applies to 
all actions, whether in law or equity. ‘it is also = rule that words 
of doubtful construction are to be construed strictly against the 
party using them. In thie osse, the defendant Paul Schulte testi- 
fied, in pert, as follows: 

“Then they drew up the contract. Mr Wagle then drew up 

t Gent want any Xooubhe becuase ¥ eould os coliver the 

title untii the case wes out of Court.* 
which evidence would seem to indieate that the language on the 
margin of the contract is the language of the ddfendants. The 
marginal nete does not disclose the nature of the lawauit that wae 
pending before the Waster in Ghaneery. fvidence that the defendants 
stated et the time that the action before the Master was % mechanio's 
iien suit, was competent, and so wae the evidence of the ritnese 
Hagle that he wrote the marginal note at the request of Paul Schulte, 
one of the defendants. However, the evidence of fagle that it was 
stated to him by dr. Schulte that if he were not successful in the 
lawauit he did not @ant to pay the brokers a commission, is not 
reversible error, for it does not vary, change or contradict the 
terme of the writing. 

Gompiaint is made that upon the triel, the court, 
during the examination of the witness Paul Schulte, one of the 
defendants, required him to answer the question, “Are you willing to 
give back the money?" which was objected to, and the court, in the 
presence of the jury, remrked as follows: “the client has a right 
to do as he pleases, the lawyer don't amount to anything, it is ell 
what the client wants to do. if he wants to give that back he has 
@ right to do it regardless ef the fact that you represent him. 
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He has got a right to eay if he wants to say so." 

It is suggested that the statement of the court was 
prejudicial. The same witness, however, testified, in answer to s 
question, that *He (meaning the plaintiff) never asked me for his 
money back, He never asked me to deliver some evidence of the title. 
the title is in the Torrens office.” He further testified that the 
plaintiff blackwailed the defendent. The court permitted the defend- 
ant, Paul Schulte, to give an explanation of what was meant by 
“blackmail,” which was not objected to by the piaintiff, and thereby 
afforded the witness an opportunity to explain his refuesl to carry 
out the terms of the contract or to return the money. The Gourt's 
statement did not create prejudice in the minds of the jury, but on 
the contfary indicated in the presence of the jury the fairness of 
the Court in permitting the defendant Sehulite to testify te the use 
of the word “blackmail", and the remarlis of the dourt, in view of the 
record, were not prejudicial to tthe defendents,. 

Interest was aliowed sy the jury in computation of the 
am@unt due the plaintiff. The only complaint made is that the Gourt, 
in ite instruction, fixed the date of the deposit of the money from 
which te compute interest if the jury found the isaues for the 
plaintiff which was reversible error, for the reason that interest may 
be allowed only as provided for by Section 2 of Chapter 74 of 
Smith-Hurd's Statutes of Illinois. 

The rule is that interest aay be allowed where property 
or money is wrongfully withheld after deaand. in this case the plain- 
tiff is entitled to interest for the reason that the record discloses 
that he made a demand for his money. Parties are specisiiy liable 
where money is withheld by an unreasonable and vexatious delay of 
payment, which according to the record appears to have been done in 
this case, The trial court, in view of the record, was amply justified 
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in refusing © new trial, and in entering 2 judgment for the amount of 
the verdict, and we believe that substantisl justice hae been done, 
and thet there is no reversibie error in the record that would warrant 
a reversal, : 
JUDGMENT AFFIRMED, 
WILSON, PJ. ALD FRIEBG, J. COKGUR. 
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INTERLOCUTORY ORDER 


QHIGAGO TRUST GOMPAKY, Receiver of 
ROOGEVELT-BANKERS STATE BANK, 


ENTERED IN THE 
(Petitioner below), 


Appeilee 
‘ SUPERIOR GOURT 
Ve 


SUPREME LIGERTY LIFE INSURANCE GOMPANRY, 


a Gorporation, and DAVID HANGOCH, . OF COOK COUNTY. 
(Respondents below), LI T A iss 4 
eh @ { fy —., 
Appellants. yet tefhe OD 2 


Opinion filed May 13, 1931 


UR. JUSTICE HEBEL delivered the opinion of the court, 

This is an appeal by the Supreme Liberty Life Insurance 
company and David Manson, respondents to the petition filed by the 
Chicago Trust Company of Chicago, as receiver, wherein an interlecu- 
tery order of injunction was entered on January 24, 1931. 

It appears from the record that on August 19, 1930, 
Osear Nelson, 2a Auditor of Public Accounts of the State of Illinois, 
$= Teh the Pebpbe of the State of Illinois, filed « bill te disselve 
the Roosevelt-ankers State Bank, a banking corporation organized 
under the laws of the State of illinois; that prior to that date, 
on August 2, i930, seid Auditor of Public Accounts sppointed the 
CGhicage Trust Company, of Chicago, as receiver fer said Roosevelt- 
Bankers State Bank, and said receiver thereafter quaiified by giving 
bond in the sum of $100,900; that on August 19, 1930, an order was 
entered by the trial court confirming all the acts of the Auditor of 
Public Accounts and authorizing the Chicago Trust Company, as receiver, 
to collect all the debts, dues and demands belonging to the Roosevelt- 
Bankers State Bank; that 
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On January 24, i931, the Chicage Trust Company, as 
receiver for the Koosevelt-Sankers State Bank, filed a verified 
petition in the sawe proceeding praying that the Supreme Liberty Life 
Insurance Company and David Menson, respondenta named in said vetition, 
Gnewer said petition within the number of deys to be determined by 
the court, and that they account for and pay over 211 the sume of 
money growing out of a certain comaission contract, and that a 
temporary injunction issue immediately, and without bond, reatraining 
and enjoining seid Supreme Liberty Life Insurance Company from paying 
over certein renewal commissions from month to month to said Dawid 
Manson, respondent, 

It further appears from the petition filed in the above 
entitled cause that the petitioner, as receiver, obtained judgments 
against the Liberty Foundation Finance Corporation and the Libergy 
Underwriters Company, Inc. but thet neither of said companies has 
property or sesets out of which seid judgments, or either of them, can 
be satisfied, with the exception of the collateral to the notes of 
said Underwriters Company, which is of little vaiue. 

It further appears from the petition filed herein that 
the Insurance Company was obligated to pay the Liberty Underwriters 
Commissions aggregating $1,300 per month; that at the time the 
Underwriters procured the loan from the Roosevelt-Benkere State Bank 
it was agreed by said Liberty Underwriters and the said Insurance 
Company, vith one Alexander Flower for said bank, that the commissions 
heretofore referred to should be assigned to Kdward Kallish as trustee 
by said Insurance Company, and that said trustee should in turn pay 
gaid commissions to said Flower, bo be by him credited on the note of 
@aid Underwriters, now in the possession of the veceiver} that said 
payments were made in accordance with aaid agreement, until December, 
1929, at which time it is slieged that Alexander Flower became indebted 
te said Insurance Gompany in the sum of €22,090, and that the said 
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Kellish, Flower, and the Insurance Compeny agreed that the said 
monthly comsissions should thereafter be retained by said Insurance 
Gompany ond applied as sonthly credits upon the indebtedness of said 
Flower to said Insurance Company; that said Insurance Company 
diverted to its own use, by way of credits upon the note of said 
Alexander Flower to it the sum of approximately $1300 each month; 
that on October 15, 1930, the ssid Insurance Gompany purported to sell, 
transfer and deiiver the note of said Alexander Flower to one Savid 
Manson, # direetor of esid Ineurance Company, 2nd that since October 
15, 1936, seid Insurance Company has been paying said comaiasions 
monthly to said Manson to be applied upon the note of said Flower, 

It further appeara that it is the opinion of the 
receiver that the transaction between the parties named was fraudulent 
and for the purpose of benefitting Flower and defrauding the 
Roosevelt-Benkers State Sank. 

Thereafter, on January 24, 1931, without notice and 
without bond, the court entered an order enjoining and restraining, 
until the further order of the court, the Supreme Liberty Insurance 
Company, its officers, agents, servants, attorneys and solicitors, 
from making any payments to Devid Manson upon the note of Alexander 
Flower, gold by the Supreme Liberty iife Ineurance Oompany to the said 
Manson, or any payments to seid Davis Manson upon a certain renewal 
contract solid and delivered to him by the Supreme Liberty Life Insurance 
Company a2 collateral to Alexander Flover's note, 

It is elementary thet « court, in order to grant the 
relief prayed for in s bili or cross=-bill filed in chancery, sust 
have jurisdiction of the subject matter and of the parties, and the 
parties to the litigation should be properly in court, for it is 
axiomatic that the parties should have a day in court, and no decree 
ean be entered in a suit in which the parties are not before the court. 
Shriver v. Gey, 276 111, 403, 
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In the petition filed by the receiver in the instant 
ease, there is not incorporated a prayer for the iseueance of process 
to bring the respondents before the court. The only request made 
in the petition is thet the respondents be ruled by the court te 
answer the petition within a dey to be fixed, : 
,The order entered by the court to the effect that the 
Supreme Liberty Life Ineurance Company and David Menson make 
answer to the petition within ten daye from the date of the filing 
of the receiver's petition, 444 not bring the respondents inte 
court, and the court wis without juris(ictio: to enter @ default 
for feilure to anewer oe directed in the court's order, and, there- 
fore, could not proosed to determine the issues as between the 
parties, 
It ie generally the rule thet an injunction will only 
iesue upon & bill or crose-bill upon proper charges and in & proper 
csucse, but when & court of equity is *lready in possession of a 
esuse and hee jurisdiction of both the subject-matter and of the 
parties, it may enforce obedience to its msndate by on injunction 


iseued merely upon the petition in the esuse, without the filing of 
4 i Ea ee 


® Dill, Hesterm Cottege Plone & Organ Oo. v. Burrows, 144 /ipip.350, 
We do not agree with the contention of the respondents 


that their righte wey not be determined, 2s cet forth in the 
petition, for thé reseon thet they are not parties te the original 
suit. The court undoubtedly had jurisdiction of the subject-matter, 
thet is, the assets of the extete of the defend nt; ond the purpose 
of the litigation ie te wind up the effeire of the bank end collect 
the asesete for thet purpose and in & proper cise the court may 


determine the rights of the perties upen that cuesrtion, 


"A receiver with the power and under the duty to collect 
assets mey move for an order on & party to the suit whe 
hee interierred with his possession by collecting assets 
since the 2ppointment, «nd may proceed summarily by 
tition for & rule to chow cause in the oourt . whieh 
was appointed te require one not = party to the suit 
to pay over money belonging to the receivership which 
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has come into possession of the respondent since the 
appointment of the receiver.* 


It appeara from the petition that the Supreme Liberpy 
Insurance Company, Flower, and Kallish agreed that insurance premiums 
amounting to about $1300 a month were to be applied by the Insurance 
Gompany to the reduction of an indebtedness of Flower, who ras 2 
director of the Roosevelt-Bankers {tate Sank. This sum was, by 
previous agreement with the Supreme Liberty Insurance Company applied 
to the reduction of the Liberty Underrriters Loan, 4 part of the 
assets of the defendant bank. 

«Phe petition cherges = conspiracy te deprive the 
defendant bank of this money by the agreement made with Flower, whiie 
an officer of the bank, and the Insurance Company, ond that in order 
to carry out said conspiracy, the Flower note in possession of the 
Insurance Company was assigned and transferred to one Manson, who 
was a director of the respondent Insurance Company. Accordingly, 
if the parties are properly before the court, the eourt may pass 
upon the question as to whether the parties entered into « conspiracy 
to defraud the bank of its assets, and aay compel the parties to 
account to the receiver, 

¥rom the fact that these regpondents were not properly 
before the court, the court had no jurisdiction over the parties, and 
from the fact that this court, as the record now stands, is unable 
to determine the questions invoived, and »lso because of failure to 
give notice of the application for this temporary injunetion, the 
sourt wae without jurisdiction to enter the interlocutory order 
appealed, from. 

it wae surprising to this court when it examined the 
record to find that the receiver had filed its appearance, but had 
failed to file a brief. it would seem, in fairness to the trial 
court, as well as to the estate it represented, that it should at 
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least have filed » brief, in order that this court aight have such 
aid as a receiver could give. 

For the reusons indicated, the interlocutory order 
entered by the court, granting a temporary injunction, is reversed 
and the costs assessed against the receiver, 

REVERS BD5 


WILSON, Pod. AND FRIEND, J. GONOUR. 
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AT A TERM OF THE APPELLATE COURT 


Begun andjheld at Ottawa, on Tuesday, the Third day of FebrYary, in 
the ygar of our Lord one thousand nine hundred and thi¥#ty-one, 
withim and for the Seeond District of the State of Illinois: 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. OGITA &G645 








BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Error to the Cirenit Court 
of La Sallie Gounty. 
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Jett, ?. if : 

™. J. Savege, plaintiff in error, instituted thie sit 
before aj ioe of the peace ageinet B. T. Kenting end ¥. J. Keat~ 
ing, dot business as Keating an? Gon, and the Universal Key 
Regivtry amd Ineurance Agsooiation, Limited, to recover $69.50 
alleged to heve been paid to Keating & Gon ae vremium on a certain 


a an ie ye ts 


7 SS as Oe a ee 


poliey upon what was known as Del Monte Gardens of which 
the plaintiff in error waa receiver, n the trinl before the 
justice of the pence a judgment wae rendered against B. T. Keating 

and F, If Keating for the enaid sum of $69.50, together with costes 
of suit. An appesl wae prosecuted to the Gireuit Sourt and before 
the tried in thet Gourt, B. T, Kenting departed this life. In the 
Girenit Gourt a jury was waived, The suit wan dismisced an to 3, 
T. Keating end the Univercel Key Registry Acrooiation, Limited. The 

oceeded against FP. J. Keating, defendant in error. the 

for the defendant in error and this writ of error was 











ed so greet thet but few companies would write volictes 
s@ thereon. Plaintiff in error spoke to Keating & Keating 


7 nanos thet /ne represen:hed no companies which would 
cent the risk, Keating had received » ctrowler from the Universal 
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Tpneurance Aseoointion, Linited, which indicated it 
- 2. Defendant in error shoved the commniesation to 
1 error and the matter wee dincusced between them, 






iw suggested that he would write to the association 
"concerning the ‘Ansurance sought by plaintiff in error, After some 
: | the risks were accepted and plaintiff in error paid 
hich Kenting remitted. Later on defendant in error 

— peceived pay fron the company for hie servicer, 

It appears that the agency which hed written defendant in 
error and eraeu procured the insurance in the four different companies 
was loented in New Albany, Indiana. The companies that wrote the ineur- 
anee were alk foreign companies ond were organized in foreign countries. 
: They were not nuthorinzed to do business in Illinois. 

The bulldings of the property of which plaintiff in error 
woe receiver were domeged. Proofs of loss were subuitted an? the 
ineurance companies refused to pay on the ground that they had not 
received the premiums. 

This mit is prosecuted against defendant in error on the | 

theory thet he acted as an agent for the insurance companies which 
were not ntthorized to do tusiness in thie: . state and that he is there 
fore liable for the re-payuent of the premiums to the plaintiff in 









error. The evidence fails to establish the fact that the defendant 
in error var an agent of the companies or that he held himself out. to 
_ the plaintiff in error to be an agent. Plaintiff in error was 


thoroughly acquainted with the situation. Ne had been informed by 
mt in error that he reoresented no companier which would 
_ @arry the ried, When he received n letter from the Indiana agency 


: y for what te it was worth and the plaintiff in error acted 
“mpon it #ith full k nowledge of the facts, Both the defendant in 

: error & 4 the Plaintiff in error knew thet standard companies would 
cep’ the hazard and they must have known that the companies 

. dealing with vere of 2 speculative character, Whether 
insurance compankeg received the premiums is of no 
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Judgment affirned. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 


hundred and twenty-. 
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AT A TERM OF THE APPELLATE COURT, 









Begun and heldyat Ottawa, on Tuesday, the Third day of February, 






withi or the Seeond District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon, NORMAN L. JONES, Justice. 

Hon. FRANKLIN H. BOGGS, Justice. 

JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


Mi 193] the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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; The Rockford Gab and Driveurself 
“Ines, a corporation, 
. Plaintif’ in error, 


e. soxzs, a 
a An action on the conse was instituted by Eletie Verterdehl, 
_ plainti¢e, against the Rockford dab ani Driveurrelf Inc., to re 
gover for injuries received in a collision between an automobile 
a in which she wees riding end « taxtesb belonging to defendent. A 
* jury trial resulted in » verdict ant jutmzent for plsintiff. 
4 | The sole ground relied upon for a reveranl of said jude 
‘ment ie the giving of two instructions on behalf of plnintif’, the 
first of which is as follows: " The court instructs the jury that 
¥ if you believe in this case thet the plaintiff, Zleie Weeterdahi, | 
4 has proven her case by a preponderance or greater weight of the 
evidence, then in that event your verdict should be for the plein 
g tiff, Elsie Vesterdahl." This instruction should not have been 
3 given, Substantially the sume instruction wae criticised in Molloy 
We Ghiengo Rapid Transit Company, 335, Tl. 164, where it was 
F gaid that, "Instructions similar to this one have been criticised 
q by this court in many cases. The instruction first state that 
_ itis for the plaintiff to prove her ease by the preponderance 
. of the evidence, and refers to the evidence bearing on plaintiff's. 
— onse without any statement as to what the case ie or what it ic 
 neeeasary for her to prove, tt it refers the whole case to the 
fury without any limitations, Tt opened the door for the jury to 
; tke any uae? of plaintiff's once which they saw fit to take and 
to arrive at a "venaiot for any reason which might seem to them to 
‘gifficient, without any rule to guide thea." But the ctving 
an instruction has generally been held not grount for 
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(Krieger v. A. E. 40. R. BR. Gos, 242 M22. 





The second instruction given om behalf of the plaintirr 
‘de aleo erroneous, because tt does not Limit the right of recovery 
to the negligence charged in the declaration and permitted a re- 
 govery if the jury found the defendant wen negligent, whether the 
particular negligence was nverred in the declaration or not. This 
instruction has been very often condemned, and the giving of it 
will generally be held to be reversible error, ("erring v. 
GO. 44. R R, Go,, 299:211. 2145 Molloy ¥, Chicago Rapid Trensit 
Co., supra.) But in the instant case, the defendant was equally 
inerror. Ite given instruction No. 1 told the jury thet before 
the plaintiff could recover, she must prove by a preponderance | 
of all the evidence that at or immedintely before the onllision 
dm question, "the servant of the @efenfant was guilty of such negli- 
: f gence, if any, on to contribute or caune the collision in uestion," 
“and that 1f she failed to make such proof, the jury must find the 
@efendont not guilty. This inetruction directs o verdict ond foils 
to limit the tight of recovery to the neglirence averred in the 
declaration. The defendant hae no right to complnin of errore 
in the record which are attributable to it equally with the plain- 
tiff, (Fleming v. & J. & B. Ry. Gos, 275 T11. 486; Brennan vy. 
@. 4G, Gok Company, 341 T11, G10; Harding v. St. Lowle Stock 
Yards, 242 Ili, 444.) 
bi The record in this onse warrante an affirmance of the 
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STATE OF ILLINOIS, |... 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this_— day of 





in the year of our Lord one thousand nine 


hundred and twenty- 
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within and for the Seeond District of the State of I 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
NORMAN L. JONES, siseree 4 

FRANKLIN H. BOGGS, Justice. 
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OHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 7. Ne: the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General Number 8275 Agenda Number 10 


ns 


PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Error 
vs. Error to 
GRANVILLE MILLER, q County Court 
Plaintiff in Error Lee County. 


BOGGS, J. 

On October 25th, 1929, the State's Attorney of Lee County 
filed in the county court an information in three counts, charging 
plaintiff in error with possession and sale of intoxicating liquor, 
in violation of the Illinois prohibition law. To said information 
plaintiff in error entered a plea of not guilty. A trial was had, 
resulting in a verdict of guilty, on which judgment was rendered. 
Plaintiff in error wee fined $200 on the first and third counts, 
respectively, and was sentenced to the county jail for sixty days 
on the second count. To reverse said judgment, this writ of error 
is prosecuted. 

The record in this case, except as to the evidence relied 
on in support of the verdict, is substantially the same as the re- 
cord in People v. Bott, general no. 8274. In the Bott case, the 
evidence of sales of liquor was to the effect that they had been 
made by the wife of Bott, while here the evidence was of sales by 
plaintiff in error. The same errors are assigned on this record 
as in People v. Bott, and the same authorities are cited in support 
thereof. 

For the reasons set forth in the opinion filed in People 
v. Bott, the judgment is reversed and the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and twenty- 
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AT A TERM OF THE APPELLATE CO 





nt--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. wo f pL 6 5 
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BE IT REMEMBERED, that afterwards, to-wit: On 
WAD +- 
MAR 406 1937 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General Number 8287 Agenda Number 12 


PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in error 


vs. Error to County 


ROBERT JONES, Court Lee County, 
Plaintiff in error. 


BOGGS, J. 


On November 2, 1929, the State's attorney of Lee 
County filed in the county court an information in three counts, 
charging plaintiff in error with possession and sale of intoxi- 
iting Lievor, in violation of the Illinois prohibition law, , To 
said information plaintiff in error entered a plea of not guilty. 
A trial was had, resulting in a verdict of guilty, on which judg- 
ment was rendered. Plaintiff in error was fined $200 on the first 
and third counts, respectively, and was sentenced to the county 
jail for sixty days on the second count. To reverse said judgment, 
this writ of error is prosecuted. 

The record in this case is substantially the same as the 
record in People v. Bott, general no. 8274. The liquor alleged to 
have been sold was charged to have been'sold by plaintiff in error 
through his wife, the same charge having been made in People v. 
Bott. The same assignments of error are made in this case ag in 
- People v. Bott, and the same authorities are cited in support thereof. 

For the reasons set forth in the opinion filed in People 
v. Bott, the judgment is reversed and the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, a 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 





hundred and twenty- 
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AT“A TERM OF THE APPELLATE COURT, 


Begun and held aft Ottaw y, the Third day of Februa 


the year of jord one ousand nine hundred a 
within and 


Present--The Hon. THOMAS JETT, Presiding Justice. 


Hon, NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. ) fF 
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thirty-one, 


District of the State of Illinois: 












BE IT REMEMBERED, that afterwards, to-wit: On 


APR 2U 193} the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General Number 8301 Agenda Number 39 


In the Appellate Court 
of Illinois 
Second District 
Octo ter Term, A.D. 1930 
Frank M. Ryan, Trustee under the 
Last Will and Testament of Terrence 
E. Ryan, deceased, Frank M. Ryan, 


individually, Lola 0. Ryan, his wife, 
Harriette F. Ryan, Terrence E, Ryan,Jr., 


and Emily M. Ryan, Appeal from the 
Appellants, Circuit Court 
vs. of Kane County. 


Mary A. Landon and John W. McQueen, 
Trustee, 


Appellees, 


OPINION by BOGGS, J. 

On August 9, 1927, appellees filed a bill in the Circuit 
Court of Kane County against appellants, one John W. Chaffee, 
Trustee, D. A. Green, successor in trust, and the St, Charles 
Charities, to foreclose a trust deed on certain described premises 
in said County given to secure a note for $22,700, signed by 
appellants and held by appellee Mary A. Landon. Said bill wet 
forth that a portion of said premises were subject to a first 
mortgage or trust deed to John W. Chaffee, Trustee, securing a 
note in the sum of $20,000, held ty the St. Charles Charities. 

An answer was filed to said bill by appellants. Chaffee, 
Green and St. Charles Charities, also answered said bill, admitting 
that their rights and interests under said trust deed were correctly 
set. forth in said bill, and praying to be dismissed, etc. Repli- 
cations were filed to said answers by appellees. A cross bill was 
filed by appellants, praying certain relief against appellees, to 
which answers were filed. 

The cause was referred to the master to take the evi- 
dence and to revort the same, with his conclusions. The evidence 
taken and reported by the master discloses that prior to the 


filing of said bill there had been paid on said note the sum of 
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$396.52. After the filing of said bill, there was paid by ap- 
pellants the further aggregate sum of $13,849.75. The master 
found and reported that, with the accrued interest, there was 

due to appellee Mary Landon $12,312.03. A decree of foreclosure 
was entered in accordance with the findings of the master, anda. 
solicitor's fee of $1,000 was allowed to complainants! solicitors. 
Thereafter, on motion of the solicitors for the holders of said 
first mortgage, the court ordered that a fee of $50.00 be allowed 
to said solicitors. To reverse said decree, this appeal is pros- 
ecuted. | 

It is first contended by counsel for appellants that the 
court erred in allowing said solicitors! fee of $1,000. The trust 
deed in question provided in effect that, upon the filing of a 
bill to foreclose said trust deed, there should be allowed to the 
holder of said note a reasonable attorneys! fee, and further pro- 
vided that if, after the filing of such bill, the indebtedness was 
paid, then "one-half of the attorneys! fee above stipulated" shovld 
be allowed. 

The bill sets forth said provision of the trust deed, 
and prayed for the allowance of solicitors' fees. On the hearing 
beforé the master, one Emil Benson was called as a witness by 
appellees and testified in effect that he was a practicing attor-— 
ney; that he was familiar with the usual fees in foreclosure 
matters, and that a reasonable fee in this character of cage 
would be from $1,000 to $1,500. This was the only evidence offer- 
ed on the hearing on said motion. 

It is contended by counsel for appellants that, in 
view of the substantial payments made on said indebtedness, and 
in view of the provision of said trust deed for the reduction of 
the attorneys' fees where payment had been made after the filing 
of a bill to foreclose, said fee is excessive, and that the court 
of its own motion should reduce the amount thereof. 

The provisions in said trust deed warranted the court 
in granting appellee's motion for the allowance of a solicitors’ 
fee, Cohen v. Northwestern Life Ins. oe, 185 Ill. 340; Haldeman 
v. Mutual Life Ins. Co., 120 Ill. 390-393; Heffern v. Gage, 


149 Ill. 182-191. Appellees having offered competent evidence 
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as ioe: ehnich would constitute a reasonable fee, and there being 
no evidence to the contrary, the court would not be warranted in 
disregarding the same, unless such fee were so excessive that 
the court would be compelled to hold the same unreasonable. 
Nathan v. Brand, 167 Ill. 807-8509; Cohen v. Northwestern Life 
Ins. Co., supra, 3411 Burns v. Turnes, 207 App. 181-185. On the 
record in this case, there was nothing to warrant the court in 
holding said fee unreasonable. The court therefore did not 

err in allowing the same. 

It is next insisted that the court erred in allowing 
to the solicitors representing the trustee and the holder of 
the indebtedness secured by said first trust deed, the sum of 
$50.00 as solicitors' fees, It is insisted thet, inasmuch as 
the rights end interests of the holders of said indebtedness were 
correctly set forth in the original bill, the court should have 
dismissed said parties, and that there would then have been no 
occasion for the allowance of a solicitors fee. 

Appellants are not in a position to successfully 
urge this assignment of error for the following reagons: 

(1) They heve not made ssid trustee nor the holder of 
said note parties to this appeal. 

(2) They have not, by their abstract, set forth the 
provisions of said trust deed with reference to the allowance of 
solicitors' fees, so this court might determine the propriety of 
said order. 

(3) Said order is not a part of the decree which is 
sought to be reversed in this proceeding. 

For the reasons above set forth, the decree of the trial 
court will be affirmed. 


Deeree affirmed. 
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STATE OF ILLINOIS, |. 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 





hundred and twenty- 
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Hon. NORMAN L. JONES, Justice. 


FRED G. WOLFE __ 
Beatz BOOBOGGS , Justice. 





Hon. 
JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
1024 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8314 Agenda No. 15 
In the Appellate Court of Illinois 
Second District 
February Term, A. D. 1951 


Lenora L. Hughes, Administratrix of 
the Estate of Georgie Lee Hughes, 


deceased, 
appellant Appeal from the Circuit Court 


VSe of Peoria County. 
Edward Prather, 


appellee, 


OPINION PER CURIAM: 

Appellant, administratrix of the estate of Georgie Lee Hughes, 
deceased, ins£étuted an action on the case against appellee in the 
circuit court of Peoria County to recover the pecuniary damages 
alleged to have been suffered by the next of kin of said deceased, 
growing out of an automobile accident, charged to have been the result 
of negligence on the part of an agent of appellee. 

On November 15, 1920, appellee, on limited appearance, filed 
a plea to the jurisdiction of his person, On January 18, 1950, by 
agreement of parties, leave was given appellee to amend said pla. 
On January 29, 1930, leave was given appellee to withdraw said plea 
and to file an amended plea instanter. On motion of appellant, the 
demurrer then on file was extended to the amended plea filed on that 
day. Said demurrer was overruled, and leave was given appellant to 
reply within ten days. 

On February 4, 1930, an alias summons was issued, directed 
to the sheriff of said county, and on February 28, 1950, was réturned 
tnot found". Upon praecipe filed by appellant, a third summons was 
issued on March 17, 1930, returnable at the May term, 1950, which 
was personally served on appellee on said day. 

On May 10 a plea to the jurisdiction was filed by appellee 
attacking the validity of the service under the summons of March fs aay 


(On September 12 leave was given appellee to withdraw his plea filed 
ee 
on May 10, and to file a motion to quash the summons issued March 17 


“ant the return thereon. Said motion was supported by affidavit, 
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setting forth the matters and things shown by the record. Said 
motion was allowed, and said writ and the return thereon was quashed. 
Thereupon appellant withdrew her leave to reply to the plea filed 
January 350, 1930, and eledted to abide her demurrer to said plea. 

The court adjudged "that the said plaintiff, Lenora L. Hughes, 
adginistratrix of the estate of Georgie Lee Hughes, deceased, take 
nothing by her suit, and that the defendant, Edward Prather, go hence 
without day, and have judgment of costs against said plaintiff." 

“fo reverse said judgement, this appeal is prosecuted. 

The grounds relied on by appellant for a reversal of said 
jadgment, are set forth in her brief as follows: 

"(1) That the court erred in overruling the plaintiff's 
demurrer to the second amended plea to the jurisdiction. ? 

"(2) That the court erred in sustaining the defendant's 
motion to quash the alias pluries summons issued March 17, 1950, 
and the return thereon, and in quashing the same. 

(3) That the court erred in entering judgment in bar 
and for costs against the plaintiff." 

The plea in question is as follows: 

"Rdwaré Prather, in his own proper person, comes and appears 
specially for the purpose of this amended plea only, and says that 
before and at the time of the commencement of said action of the 
said Lenora L. Hughes, Administratrix, he, the said Edward Prather, 
was, end from thence higherto has been and still is, residing in 
the County of Marshall, in the State of Illinois, and not in the 
said County of Peoria; that the alleged service of process in the 
above entitled cause was had upon him, the said Edward Prather, 
while he was in attendance upon the trial of a law case entitled 
Lenora L. Hughes, Administratrix of the Estate of Georgie Lee Hughes, 
deceased, versus the White Truck Line Company, which said cause was 
then being heard in the Cirmit Court of Peoria County; that he, the 
said Edward Prather, was at the time of the commencement of said 
suit and from thence hitherto and still is the President of the 
White Truck Company which was sued in said cause under the name of 
the White Truck Line Company; that he appeared in said court aforesaid 


as president and acting for and in ¢$ behalf of said company of which 
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he is practically the sole owner; that at the time of the trial 
aforesaid and previous thereto he was the executive of the com 
pany; and for the further reason of showing the fact that the 
White Truck mpany was sued in s2id cause under the name of 
the White Truck Line Company; that he was a witness and did 
testify in said cause to that effect, and that said cause re- 
sulted in the plaintiff's amending the name of the defendant in 
said cause from the White PP ye to The White Truck 
Company; that while he was so in attendance upon said trial 

in the court room in Peoria County, and during the progress of 
said trial and while the Honorable A. Clay Williams, judge 

of said court was upon the bench hearing said law cause, a 
deputy sheriff of Peoria County served the summons in the above 
entitled cause upon him, the said Edward Prather, and that no 
other writ or summons in this cause has ever been served upon 
him that the said action is not a local action, and that he, 
the said Edward Prather, was in said County of Peoria at said 
time for no other purpose than to attend uvon the trial of 

said cause and had no occasion or reason to be in said County 
of Peoria other than as a material witness in said cause as 
above stated; and this the said Edward Prather is ready to 
verify; wherefore, he prays judgment if the court will here 
take cognizance of the action aforesaid." 

In support of the first ground relied on by appellant, 
it is insisted that seme the cause on hearing at the time appellee 
was first served was against the White Truck Line Company; that . 
appellee was not an officer of said company nor a party in in- 
terest and did not claim to know "any of the material facts 
which might become evidence in such trial"; that a judgment against 
said corporation would not have injured appellee; that after the 
White Truck Company was made the defendant to said suit; appellee, 
as the president thereof, was not a party in interest, and was 
not subpoenaed as a witness; that his coming into said county 
was purely voluntary and he was therefore legally served and the 
court erred in overruling the demurrer to said plea. 


A non-resident suitor is privileged from service of 


legal process in civil actions while attending upon the trial of 
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a cause in a county other than that of his residence. Gregg v. 
Summers, 29 App. 110; Beatty v. Monohan, 240 App. 240-242. 

While counsel for appellant practically concedes the 
correctness of the foregoing rule, it is insisted that, in 
order for said rule to apply, the party served must be in fact 
a named party to the suit. 

The plea sets forth that appellee was not only the 
president of said White Truck Company, but that he was the sole 
owner of practically all of its stock and that he was the ex- 
ecutive of the company. While no case has been cited, and we 
have found none emctly in point, we hold that where, as here, 
the party served is in effect the sole owner of the stock of 
the corporation sued, and the manager or executive thereof, 
he should be immune from service of civil process while in 
attendance on such trial, and for a reasonable time in coming 
and going. 

While pleas in abatement, strictly speaking, are 
not amendable, pleas in abatement in the nature of pleas to 
the jurisdiction of the court of the person are amendable. 
Spencer v. Aetna Indemnity Co., 231 Ill. 82-85. A plea of this 
character is held to be not strictly a plea in abatement, but 
a meritorious plea, necessary to the protection of a substan— 
tial right granted by statute, and in such case the plea is 
amendable. Safford v. Sangamo Ins. Co., 88 Ill. 296; Drake 
v. Drake, 83 Ill. 526; Humphrey v. Phillips, 57 I1l. 132; 
Midland P. Ry. Co. v. McDermott 91 I11. 170. Under the 
foregoing authorities, we hold that the court did not err in 
overruling the demurrer to said plea. 

It is next insisted that the court erred in sustaining 
the defendant's motion to quash "the alias pluries summons 
issued March 17, 1930, and the return thereon." 

Section 4 of the Practice act provides: 

"Whenever it shall appear by the return of the sheriff 
or coroner that the defendant is not found, the clerk shall, 
at the request of the plaintiff, issue another summong or 
capias, as the case may be, and so on until service is had." 


The summons issued March 17 was issued on the praecipe 


of appellant. Counsel for appellant does not seriously rely 
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on the return "not found" on the second summons, but insist that, 
inasmuch as the court overruled the demurrer to appellee's plea 

to the jurisdiction, such holding in effect amounted to a "not 
found" on the first summons, and that, under the provision of said 
section 4, appellant therefore had the right to have additional 
summonses issued until service could be had. No authority was 
cited by appellant sustaining this position. 

In Daley v. City of Chicago, 295 Ill. 276, a summons 
had been issued and delivered to the plaintiff's attorney. It 
was held by him for four years, when it was surrendered to the 
clerk and a new summons was issued. At page 278 the court says: 

"By section 1 of the Practice act the first process 
was a summons directed to the sheriff and made returnable the 
first day of the next term. By the second section it is made the 
duty of the sheriff, when practicable, to serve the writ ten days 
before the first day of the return term and return the writ to 
the clerk with the indorsement of service. Section 4 provideé: 
‘Whenever it shall appear, by the return of the sheriff or coroner, 
that the defendant is not found, the clerk shall, at the request 
of the plaintiff, issue another summons or capias, as the case 
may be, and so on until service is had.' It is very clear the 
clerk would have had no authority on the mere request of the 
plaintiff to issue the alias writ, and this was apparently re- 
cognized by plaintiff in procuring the indorsement of the court 
on the original summons directing that an alias writ issue." 

Under the foregoing authority, we hold the summons of 
March 17 and the return thereon was properly quashed ag the 
clerk had no authority to issue the same. We further hold that 
the overruling of the demurrer to appellee's plea did not amount 
to a “not found" as contemplated by said statute. Appellee was 
found in the county, but under our holding, as he was served while 
attending on the trial of a case, he was immune from service. 

It is next insisted that the court erred in entering 
a judgment in bar of action and for costs. 

The judgment entered was not in bar, and is not so con- 


tended for by counsel for appellee. The judgment, however, should 
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have been that the writ be quashed. Motherell v. Beaver, 2 Gjlm 
69-71; Eddy v. Brady, 16 I11. 306-308; Cushman v. Savage, 220 I1l1 
330; Spaulding v. Lowe, 58 Ill. 96-97; Schomide v. Brewerton, 306 
Ill. 365; Hill v. Trapp, 206 App. 272-274. 

In Cushman v. Savage, supra, the court at page 330 says: 

"In this case there was ap a plea in abatement of the juris-— 
diction of the court, the plaintiff residing in La Salle County am 
the defendant in the County of Cass. To the plea the plaintiff de- 
murred. It was overruled and the court granted plaintiff leave to 
reply. This was erroneous. After a demurrer to a plea in abate- 
ment hag been overruled, it is not regular for a court to grant 
leave to peply; for a judgment for a defendant on such a plea, 
whether it be on an issue of fact or of law, is that the writ be 
quashed." 

In Spaulding v. Lowe, supra, an action ih assumpsit was 
brought by Cynthia A. Spaulding and another in the circuit court 
of Sangamon county against Francis Lowe and Alonzo Glenn. A sum- 
mons was directed to Mason county, where service was had. The 
defendants appeared and filed a plea in abatement to the juris-— 
diction of the court. A peneral demurrer to said plea was over— 
ruled , and plaintiff, by leave of court, filed a replication. The 
court at page 97 says: 

"It was error in the circuit court to give leave to reply 
after overruling a demurrer to a plea in abatement. This court 
has several times held this error to be cause of revergal. 
McKinstry v. Pemmoyer, 1 Scam. 319; Motherell v. Beaver, 2 Gilm 
270. See also Eddy v. Brady, 16 Ill. 306. The error was not 
Waived by anything subsequently done by defendants. The judgment 
must be reversed, the verdict set aside and judgment guashing the 
writ entered nunc pro tunc upon the demurrer." 

In Schomide v. Brewerton, supra, the court at page 366 says: 

"Frank Schomide began an action on the case for personal 
injuries acainst W. A. Brewerton and three others in the circuit 
court of Sangamon county and were served with process therein, 
Brewerton was a non-resident of Sangamon county and was served 


with process in Cook county. Defendants appeared and filed the 


general issue. On the trial, at the close of the plaintiff's case, 
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each of the defendants except Brewerton made a motion that the 
court instruct the jury to find him not guilty and the motions 
were allowed. wiceweoen Brewerton, the remaining defendant, 
entered a motion that the service had upon him be quashed and the 
action dismissed, since he was a resident of Cook county. This 
motion was denied, and evidence was introduced on behalf of the 
defendant. A verdict was rendered, finding him guilty and assess-— 
ing the plaintiff's damages at $750.00." 

One of the points raised against Brewerton was that the 
motion to quash was not made in apt time. The court at pace 
369 says: 

"Plaintiff in error could not make a motion to quash the 
summons or service at an earlier time. It would @oubtless have 
been more in conformity with t@chnical rules of practice to obtain 
leave to withdraw the plea of the general issue and to plead to 
the jurisdiction, but in this case there was no disagreement about 
the facts. They are conceded in the brief of the defendant in 
error. The court was advised of them as fully as if they had 
been set out in a plea, and should have acted in conformity with 
the real richts of the parties, by quashing the service of summons, 
The plaintiff in error had no right to have the suit dismissed. 
He may be served with an alias summons, should he be found in 
the county. The judgment will be reversed and the cause remanded 
to the circuit court, with directions to quash the service of 
summons." 

Under the foregoing authorities, the judgment of the court, 
on appellant electing to abide her demurrer to apvellee's plea 
to the jurisdiction, should heave been that the writ be quashed. 

Lastly it is insisted that, by obtaining leave to amend 
his plea to the jurisdiction, appellee submitted himself to the 
jurisdiction of the court. In Pooler v. Southwick, 126 Epp. 264, 
this court ag page 267 in discussing a matter of this character 
said: 

"A plea to the jurisdiction of the court is amendable and 


our liberal statute of amendments applies fully thereto. Midland 


Pacific Ry. Co. v. McDermid, 91 I11. 170; Drax<e v. Drake, supra. 
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Hence a motion for leave to amend such a plea cannot be said to be 
a general appearance giving the court full jurisdiction. Such a 
rule would defeat the right to amend, for leave to amend can only 
be obtained by a motion to the court. It would be a contradiction 
in principle to hold that one may amend a plea to.the jurisdiction 
of the court, but that if he asks leave to do so he thereby de- 
feats the plea and gives the court full jurisdiction." 

An examination of the record discloses that appellee at 
all times was limiting his appearance on the motions he was 
making, and did not thereby enter his appearance generally. 

Counsel for appellee insisted in his argument that the 
judgment of the trial court had the effect of abating the present 
suit brought against him in Peoria county, but not that it was a 
judgment in bar, his contention being that he was entitled to 
be sued in his own county. Under the holding in Schomide v. 
Brewerton, supra, the judgment of the court should have been that 
the writ be quashed, but apvellee was not entitled to have the 
suit dismissed. 

The judgment istherefore reversed and the cause remanded 
to the circuit court, with directions to quash the service of 
summons. 


; Reversed and remanded with directions. 
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STATE OF ILLINOIS, Ge 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 








hundred and twenty- 





Clerk of the Appellate Court 
(88416—1M—5-28) «ipe7 
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General No. 8500 Agenda No. 12 
January Term, A. D. 1931 


LILLIE B. TURNEY, Executrix of the Will of Sarah 
J. Tolson, Deceased, Defendant in Error, 
vs. 


RICHARD TOLSON, Plaintiff in Error. 
Error to The Cireuit Court, Shelby County. 
ELDREDGE, J. 


Lillie B. Turney, executrix of the will of Sarah 
J. Tolson, deceased, defendant in error, procured a 
judgment by confession in vacation in the Circuit 
Court of Shelby County for the’sum of $1,090.11 
against Richard Tolson, plaintiff in error, on a judg- 
ment note dated February 23, 1921 for the principal 
sum of $700.00 and bearing interest at 7 percent from 
date, payable to the order of Sarah J. Tolson and 
executed by plaintiff in error. 

Plaintiff in error filed a motion to open up said 
judgment and for leave to plead and also filed an 
amended motion. In support of the amended motion 
an amended affidavit was executed by plaintiff in 
error. The amended motion makes the affidavit filed 
in support thereof a part of said motion. The amended 
motion was overruled. The enumerated points in the 
amended motion are as follows:— 

(1) That the declaration filed is a declaration 
in favor of 
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Lilie B. Turney individually while the note filed is 
payable to the order of Sarah J. Tolson and is un- 
assigned. 

(2) The defendant owes nothing to the plaintiff 
im her individual right; that the note is payable to 
Sarah J. Tolson and not to plaintiff. 

(8) That the affidavit of signature was executed 
before J. KE. Dazey, notary, who was also the attor- 
ney for the plaintiff. 

(4) Defendant has full and complete {defense 
of set-off to the note attached to the declaration. 

(5) That said judgment because of defects in 
the declaration, cognovit and affidavit, and the var- 
lance between the declaration and note, is void. 

In the affaidavit which is made a part of the 
amended motion it is averred that Sarah J. Tolson 
was the mother of plaintiff in error who died testate 
July 18, 1927, and letters testamentary were issued 
to Lillie B. Turney under her will; that Lillie B. Tur- 
ney is a daughter of Sarah J. Tolson, deceased; that 
Sarah J. Tolson in her life time was indebted to plain- 
tiff in error for money loaned and advanced to her 
since the execution of the note which as a total ex- 
ceed the principal and interest on the note owing to 
said Sarah J. Tolson at her death; that at the time 
of her death plaintiff in error had a set-off against 
said note more than sufficient to pay 
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it entirely; that he was at the time of her death in- 
debted to her in no sum whatever; that said payments 
were made during the years 1921 to 1926, both in- 
clusive, and a small part in 1927; that at this time 
plaintiff in error cannot give the items of said pay- 
ments in detail for the reason that certain of his 
papers have been misplaced but that certain of said 
items are,—insurance paid to M. S. Ayars, $60.00; 
two hogs, $84.78; money paid for deceased in con- 
nection with her conservatorship litigation, $125.00; 
fee of Dr. Sparling, $35.00; coal furnished, $4.50; 
cash paid out for deceased, $90.00; and other like 
items which will total in excess of the note at bar 
and its interest; that the taking of the judgment was 
a surprise to plaintiff in error; that the attorney for 
plaintiff had written affiant demanding payment of 
the note; that thereafter plaintiff in error talked over 
the phone with Lillie B. Turney, the executrix, and 
understood from her that she had not instructed judg- 
ment to be taken and would not let judgment be taken; 
that plaintiff in error is advised the note at bar is 
not the property of Lillie B. Turney, individually; 
that the attorney who acted as notary in the affidavit 
of signature is the same person who is the attorney 
signing the declaration; that the term during which 
in vacation this judgment was taken has not yet ad- 
journed, etc. 

It is elementary that in order to justify a Court 
in opening 
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up a judgment by confession it must clearly be shown 
that the judgment debtor has a defense which if proy- 
en would show that he does not owe the debt. It is 
also elementary that a Court will never open up a 
judgment to permit a defense of set-off. The plead- 
ings and the affidavits show beyond dispute that plain- 
tiff in error executed the note in question payable to 
the order of Sarah J. Tolson who is now deceased and 
that Lillie B. Turney is executrix of her will. As 
such executrix she became entitled to the possession 
of the note and had power to enter up judgment. 
The vital question for consideration on motions of 
this kind is whether the defendant owes the debt. At 
most the affidavit filed by plaintiff in error sets up 
only a partial defense to the debt. If he has any valid 
claim against the estate of Sarah J. Tolson, deceased, 
he has his remedy by filing and proving the same 
therein. 

The judgment of the Circuit Court is affirmed. 
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General No. 8451 Agenda No. 14 


October Term, A. D. 1930 


A. EH. Hudson, doing business as A. E. Hudson Com- 
pany (not incorporated), Appellant 
vs. 
Road District Number 6 of Morgan County, Illinois, 
Appellee 


Appeal from Morgan 
NIEHAUS, J. 


This is an appeal from a judgment rendered by 
the cireuit court of Morgan county in the case of A. 
E. Hudson doing business as a A. E. Hudson Company, 
plaintiff and appellant, against Road District Num- 
ber 6 of Morgan County, the defendant and the appel- 
lee, in bar of the plaintiff’s suit and against his right 
to recover. 

The record discloses that the plaintiff bases his 
right of recovery on the averments of a declaration 
containing the common counts, and an affidavit of 
claim. The record further shows, that the plaintiff was 
ruled to file a more specific bill of particulars; and 
thereupon that motion made by the defendant for a 
rule to file a more particular bill of particulars was 
denied ‘by the court. And that thereafter the defen- 
dant filed a plea of the general issue and an affidavit 
of merits; and that the defendant’s affidavit of merits 
filed with the plea, was stricken; and that thereupon 
the Court gave the defendant leave to file an amended 
affidavit of merits; and the court after that also gave 
the appellant leave 
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to amend his bill of particulars. Finally the record 
discloses, that the cause was heard by the court upon 
the declaration, the amended bill of particulars and the 
plea of the appellee, and the amended affidavit of mer- 
its filed by the defendant in support thereof; and that 
the motion of the appellant to strike the plea of the ap- 
pellee for want of sufficient affidavit of merits in sup- 
port of its plea was denied by the court; and that the 
plaintiff elected to stand by his motion to strike the 
plea and amended affidavit of merits; and thereupon 
the court ordered and adjudged that the appellant 
herein take nothing by his suit against the appellee, 
and that the appellant pay the costs of the suit, which 
was in legal effect a Judgment in bar to a recovery 
by the appellant. 

Hrror ig assigned on this judgment rendered in 
bar of plaintiff’s suit and for costs against him. Var- 
ious questions are raised concerning the pleadings and 
the merits of plaintiff’s cause of action, which in the 
condition of the record are not necessary to consider 
or pass upon. It is sufficient to point out, the merits 
of the controversy were not properly before the court 
for consideration nor final judgment. The denial of 
motion of plaintiff to strike the plea and the affidavit 
of merits left certain issues which were raised by the 
pleadings, and were questions of fact to be disposed 
of by a jury, upon a trial of the case. It was not 
within the province of the court to pass upon these 
issues of fact; 
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nor to render a final judgment upon the issues of 
fact involved. 

We conclude therefore, that the judgment ren- 
dered is erroneous; and it is therefore reversed and 
the cause remanded for further proceedings. 

Reversed and remanded. 
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General No. 8464 


Agenda No. 23 
October Term, A. D. 1930 


NOAH ROTH, Appellee, 
vs. 
CARRIE GRESHAM, Appellant. 


Appeal from Calhoun. 
NIEHAUS, J. 


In this case an appeal is prosecuted by the appel- 
lant Carrie Gresham from a decree of the Circuit court 
of Calhoun county foreclosing the lien of a mortgage 
on an 80 acre farm owned by her. The mortgage re- 
ferred to, was made on March 18, 1927, to secure a 
promissory note for $1300.00 to Grant Gresham, the 
husband of appellant, in conformity with and as the 
result of a settlement of property rights between hus- 
band and wife after a separation had taken place be- 
tween them. 

Appellant makes the following statement in the 
brief concerning this settlement: ‘By agreement the 
appellant and her husband were each to assume one 
half of a $1500 debt to the Bank of Hamburg, and ap- 
pellant was to allow her husband $550.00 for his dower 
interest in the 80 acre farm and was to allow him the 
sum of $750.00 for the personal property, goods and 
chattels, that were then situated and used in operating 
the farm. The aggregate of said sums ($1300.00) to be 
evidenced by a note of that amount, and secured by a 
mortgage on the farm; appellant’s husband, said Grant 
Gresham, to execute and deliver to appellant his deed 
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to his dower in the farm and a bill of sale for the 
aforesaid personal property.’ 

The appellant also states that, ‘‘ Appellant imme- 
diately took possession of the personal property and 
has never been disturbed in that possession but the 
deed te dower interest of her husband, Grant Gresham, 
mortgagee in the mortgage sought to be foreclosed, 
has never been conveyed. ’’ 

Appellant’s defense in the foreclosure proceedings 
is on the ground, that the mortgagee Grant Gresham 
did not entirely fulfill his part of the settlement be- 
tween them by his failure to convey his dower interest 
to the appellant; also, because of a right of set off; 
that the mortgagee before the assignment of the mort- 
gage to Noah Roth the appellee, was indebted to her 
in a total sum, which it is claimed, is greater than the 
amount of the mortgage; and that the appellee as as- 
signee of the mortgage took the mortgage subject to 
her right of set off. 

The decree rendered by the court allowed the 
appellant a set off amounting to the sum of $200.00. 
To maintain her right of set off, the appellant testified 
and introduced evidence, much of which is purely 
hearsay. Concerning the competent evidence con- 
tained in the abstract, which was heard by the master 
and certified to the court, the court was warranted in 
finding that the amount to which the appellant was 
entitled to was $200.00; 
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but under the law, the findings of fact in the decree 
cannot be contested by appellant, because the abstract 
does not show, that the evidence in the abstract, was 
all the evidence heard by the master; and all the evi- 
dence in the case. Bedinger v. May, 323 Ill. 187; Glass- 
man v. Lescht, 318 Il. 128. 

For the reasons stated, the decree is affirmed. 


Affirmed. 
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